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Rationale 
The following good practice toolkit has been developed with participation and contribution from colleagues across the North East Association of Directors for Adult Social Services Safeguarding Network:
· Darlington
· Durham
· Gateshead
· Hartlepool
· Middlesbrough
· Newcastle
· North Tyneside
· Northumberland
· Redcar
· South Tyneside
· Stockton
· Sunderland
It follows a regional benchmarking activity and survey completed by each area to identify what was needed to support more consistent practice relating to organisational abuse processes.  
	Introduction and purpose
	Purpose of guidance

	Definition and core messages
	What is organisational abuse – Care Act legislation, core messages, case studies, reporting, responding and recording, wider learning and Safeguarding Adults Reviews, variations in language, pathways or processes, locations of organisational abuse/types of provision.

	Developing a common understanding of Organisational abuse
	Core principles for good practice, applying Care and Support guidance to provide greater consistency and links to NHS Digital/SAC guidance and individual S42 enquiries, closed cultures and secure settings, cross boundary and out of area guidance, interface with commissioning, complaints and CQC, making Safeguarding Personal, and outcomes for individuals

	Key issues to improve consistency in reporting and responding to Organisational abuse
	Roles and responsibilities of other agencies/services, Out of area/placing authorities and their role in organisational abuse enquiries, provider principles and requirements, sharing good practice examples, tools to support decision making

	Further information
	Appendices, i.e., additional resources


This guide/toolkit aims to support the bringing together of a range of legislation, guidance and local ways of working into a composite tool with helpful prompts and tips to support a more consistent way of working across the region. It is not prescriptive nor mandated but can be viewed as a helpful resource to support practice related to organisational abuse processes and or individual local authority policies.
Version: ADASS North East Organisational Abuse – Good Practice Guide/Toolkit – V001 
Issue Date: August 2024	Review Date: September 2025
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Introduction and Purpose
The aim of this ‘good practice guide’ is to illustrate a set of principles and support for local authorities as the lead agency for dealing with concerns relating to organisational abuse for both commissioned and non-commissioned providers. 
It aims to set out a range of practice tips to inform and support a consistent and coordinated approach to addressing organisational abuse concerns and/or significant quality concerns about a service provider, inclusive of communication and information sharing minimum standards and consideration to parallel processes. 
The Association of Directors of Adult Social Services (ADASS) North East agreed to develop a regional tool to support a shared understanding of ‘what constitutes an organisational abuse enquiry’. It is recognised that each local authority will have their own internal mechanisms and structures in responding to organisational abuse, this tool aims to inform and support existing mechanisms rather than replace.
The tool kit has been informed by:
· Understanding what constitutes a safeguarding concern and how to support effective outcomes
· Making decisions on the duty to carry out safeguarding adults enquiries
Who can the toolkit support:
This tool aims to support the local authority leads for organisational abuse enquiries/processes and when working with, for example (not exhaustive):

Care Quality Commission (Regulated Services)
Data/Performance Leads 
Health Commissioners
Integrated Care Commissioning
Local Authority/Social Care Commissioning and Contracting (host and placing)
NHS Commissioning and Contracting (host and placing)
NHS Foundation Trusts (Mental Health, Acute, Ambulance)
Performance Leads
Police (where criminality may have occurred – See Appendices)
Safeguarding Leads (including Strategic Managers)
Safeguarding Adults Board Business Managers
Safeguarding Adults Board Chairs
Safeguarding Adults Leads (all agencies)

Definitions
It is helpful as a starting point to outline definitions as prescribed in related Care and Support statutory guidance.
Safeguarding: ‘means protecting an adult’s right to live in safety, free from abuse and neglect. It is about people and organisations working together to prevent and stop both the risks and experience of abuse or neglect’ (14.7 Care and Support Statutory Guidance)
Organisational abuse: ‘Including neglect and poor care practice within an institution or specific care setting such as a hospital or care home, for example, or in relation to care provided in one’s own home. This may range from one off incidents to on-going ill-treatment. It can be through neglect or poor professional practice as a result of the structure, policies, processes and practices within an organisation.’ 
Neglect and/or acts of omission:
· ignoring medical
· emotional or physical care needs
· failure to provide access to appropriate health, care and support or educational services
· the withholding of the necessities of life, such as medication, adequate nutrition and heating

The guidance (14.9) also makes clear that ‘safeguarding’ is not a substitute for:
· providers’ responsibilities to provide safe and high-quality care and support; 
· commissioners regularly assuring themselves of the safety and effectiveness of commissioned services
· the Care Quality Commission (CQC) ensuring that regulated providers comply with the fundamental standards of care including the duty to take enforcement action when standards are breached
· the core duties of the police to prevent and detect crime and protect life and property. 

and that ‘Local authorities should not limit their view of what constitutes abuse or neglect, as they can take many forms and the circumstances of the individual case should always be considered’ (14.17) 
This tool encompasses ‘all providers’ both commissioned and/or non-commissioned inclusive of the community and voluntary sector, examples may include non-commissioned supported housing, domiciliary care, day centres etc. There may be limitations for the local authority in some circumstances (e.g. non commissioned) nevertheless the local authority has an assurance role for adults at risk in its area.

Within the North East region there are examples of concerns emerging related to direct payments and/or individual service funds (ISF) and related to care and support provision. Whilst the most appropriate mechanism to address individual safeguarding concerns is Section 42 safeguarding enquiries, local authorities, commissioning and direct payment/ISF leads may wish to review internal processes, for identifying and monitoring safeguarding issues related to these commissioning activities, and what if any action is needed. This report related to direct payments from ‘think local, act personal’ gives some helpful reminders of the focus of direct payments, as well as points that may support commissioners with undertaking any local evaluation. 
Safeguarding is Everybody’s Business and a daily responsibility
The statutory guidance provides key information on the response to abuse and neglect in a regulated care setting.
Employing Agencies/Provider Responsibility
· It is important that all partners are clear where responsibility lies where abuse or neglect is carried out by employees or in a regulated setting, such as a care home, hospital, or college.  The first responsibility to act must be with the employing organisation as provider of the service. However, social workers or counsellors may need to be involved in order to support the adult to recover. 
· When an employer is aware of abuse or neglect in their organisation, then they are under a duty to correct this and protect the adult from harm as soon as possible and inform the local authority, CQC and Clinical Commissioning Groups[footnoteRef:1] where the latter is the commissioner.  [1:  Now known as Integrated Care Boards] 


Employing Agencies/Providers and conflict of interest 
· The employer should investigate any concern (and provide any additional support that the adult may need) unless there is compelling reason why it is inappropriate or unsafe to do this. For example, this could be a serious conflict of interest on the part of the employer, concerns having been raised about non-effective past enquiries or serious, multiple concerns, or a matter that requires investigation by the police.
· An example of a conflict of interest where it is better for an external person to be appointed to investigate may be the case of a family-run business where institutional (organisational) abuse is alleged, or where the manager or owner of the service is implicated.  The circumstances where an external person would be required should be set out in the local multi-agency procedures. All those carrying out such enquiries should have received appropriate training.

Legal literacy was identified as an improvement priority from an analysis of Safeguarding Adults Reviews (SARs)[footnoteRef:2] and a key requirement of safeguarding adults practice. Criminal offences involving ill-treatment and wilful neglect are covered in the Section 44 of the Mental Capacity Act (2005) and Sections 21 of the Criminal Courts and Justice Act (2015), In addition, Section 22-25 of the Criminal Courts and Justice Act makes provision relating to the ‘care provider offence’. [2:  Analysis of Safeguarding Adults Reviews, April 2017 – March 2019, Local Government Association] 


Local Authority Responsibility
· Where a local authority has reasonable cause to suspect that an adult may be experiencing or at risk of abuse or neglect, then it is still under a duty to make (or cause to be made) whatever enquiries it thinks necessary to decide what if any action needs to be taken and by whom. The local authority may well be reassured by the employer’s response so that no further action is required. However, a local authority would have to satisfy itself that an employer’s response has been sufficient to deal with the safeguarding issue and, if not, to undertake any enquiry of its own and any appropriate follow up action (e.g. referral to CQC, professional regulators).
Information Sharing with wider partners
· There should be a clear understanding between partners at a local level when other agencies such as the local authority, Care Quality Commission or Clinical Commissioning Groups[footnoteRef:3], (CCGs) need to be notified or involved and what role they have. Association of Directors for Adult Social Services (ADASS), CQC, Local Government Association (LGA), and Association of  [3:  As above] 

Chief Police Officers (ACPO)[footnoteRef:4] and NHS England previously produced a joint high-level guide on these roles and responsibilities[footnoteRef:5]. [4:  Now known as National Police Chiefs Council (NPCC)]  [5:  CQC ADASS NHSE LGA ACPO - Safeguarding Adults - Roles and Responsibilities - revised draft - final version (6) (local.gov.uk)] 


Local authorities may also wish to consider the role of advocacy provision as a valuable source to gain information relating to providers. See also – A review of advocacy for people with a learning disability and autistic people who are inpatients in mental health, learning disability or autism specialist hospitals (National Development Team for Inclusion, 2023).
Promoting wellbeing 
· The focus should be on promoting the wellbeing of those adults at risk. It may be that additional training or supervision will be the appropriate response, but the impact of this needs to be assessed.  Commissioners of care or other professionals should only use safeguarding procedures in a way that reflects the principles above and not as a means of intimidating providers or families. Transparency, open-mindedness and timeliness are important features of fair and effective safeguarding enquiries. CQC and commissioners have alternative means of raising standards of service, including support for staff training, contract compliance and, in the case of CQC, enforcement powers may be used.


Commissioners 
· Commissioners should encourage an open culture around safeguarding, working in partnership with providers to ensure the best outcome for the adult. A disciplinary investigation, and potentially a hearing, may result in the employer taking informal or formal measures which may include dismissal and possibly referral to the Disclosure and Barring Service.
· If someone is removed by being either dismissed or redeployed to a non-regulated activity from their role providing regulated activity and following a safeguarding incident, or a person leaves their role (resignation, retirement) to avoid a disciplinary hearing following a safeguarding incident the employer/volunteer organisation feels they would have dismissed the person based on the information they hold, the regulated activity provider has a legal duty to refer to the Disclosure and Barring Service. If an agency or personnel supplier/employer has provided the person, then the legal duty sits with that agency. In circumstances where these actions are not undertaken then any other agency can make a referral (this may be agreed within organisational abuse enquiry meetings). In addition, employing agencies should always consider onward referral to the relevant professional bodies, such as, Health and Care Professionals Council (HCPC), Nursing and Midwifery Council (NMC), General Medical Council (GMC).
Local authorities and wider partners should refer to their own Safeguarding Adults Board/Partnership multi-agency guidance related to ‘people in positions of trust’ or equivalent.
In addition to the above, local authorities and health and social care personnel providers should be minded to the code of practice guidance issued by the Department of Health and Social Care (DHSC) and related to ‘international recruitment’ to ensure that they are upholding ethical recruitment and employment practices. See also Establishing modern slavery risk assessment and due diligence in Adult Social Care: A commissioning officer’s Guide.
The Care and Support Statutory guidance makes clear the responsibilities related to the commissioning of adult care and support and specifically the principles which should underpin market-shaping and commissioning activity[footnoteRef:6]: [6:  See also Section 5 of the Care Act 2014.] 

· focusing on outcomes and wellbeing
· promoting quality services, including through workforce development and remuneration and ensuring appropriately resourced care and support
· supporting sustainability
· ensuring choice
· co-production with partners
· the steps which local authorities should take to develop and implement local approaches to market-shaping and commissioning:
· designing strategies that meet local needs
· engaging with providers and local communities
· understanding the market
· facilitating the development of the market
· integrating their approach with local partners
· securing supply in the market and assuring its quality through contracting

Monitoring the effectiveness of safeguarding adults’ arrangements is a key function of Safeguarding Adults Boards (SAB), commissioners should ensure that they continue to inform the local SAB of any emerging concerns relating to market stability for their local authority area that may indicate safeguarding issues.

Determining Organisational Abuse
This toolkit is a means of support and should be read in conjunction with relative legislation and guidance, internal policy and procedures. A range of terminology is used in the North East related to instigating enquiries into organisational abuse, or related forums, for example:
· Organisational Abuse Enquiries or Strategy
· Organisational Concerns Strategy
· Organisational Safeguarding Meetings
· Provider Concerns Enquiries
· Organisational Strategy meeting
· Executive Strategy Meeting (ESM)/Process 
· Significant Provider Concerns Group
· Assurance meetings
· Information Sharing Meetings 
· Quality Assurance Meetings
· Responding to and Addressing Serious Concerns (RASC) Policy and Procedure 
· Managing Safeguarding at an Organisational level process

What is consistent is that most local authorities are using the Care Act definition of ‘Organisational abuse’ with some local guidance documents providing an expanded definition (see additional resources).  Most local authorities also adopt some form of risk tool and guidance to support identifying indicators and examples (see common understanding). 

Local authorities may also wish to take an opportunity to adopt the same terminology and language between commissioning and safeguarding for consistency of practice, for example, agreeing on use of embargoed, suspended, breach, default etc. Regardless of any localised terms adopted, decision makers will need to consider a range of issues, patterns and/or practice when determining whether organisational abuse has occurred and whether any local multi-agency processes should be triggered.  The below offers some generic guidance to support decision-makers:
· Has there been an increase in safeguarding reporting or no safeguarding reporting (important to consider if a closed culture may be evident, a closed culture can exist even when reporting takes place)?
· Are the concerns of a nature that indicate issues with culture and/or behaviours of staff?
· Are the concerns of a nature that indicate rigid/inflexible routines?
· Are the concerns of a nature that indicate the needs of adults are ignored (for example, medical/physical and/or emotional needs)?
· Are the concerns relative to poor or inaccurate record keeping?
· Are the concerns of a nature that indicate withholding necessities of life, nutrition/hydration? 
· Are the concerns being reported by more than one agency with ‘eyes on’?
· Are the concerns being reported by family, representatives, advocates?
· Are the concerns as a result of whistleblowing/whistleblowers?
· Are the concerns of a nature that indicate potential criminal offences have occurred?
· Are the concerns relative to staffing levels, for example low levels/inadequate staffing, retention and/or recruitment concerns?
· Are the concerns relative to staffing skills and/or training needs?
· Is there an acceptance of behaviours and/or culture by the workforce and/or management?
· Do the concerns indicate a pattern? Repeat reporting?
· Has there been a significant one-off incident? For example, a death.
· Is there an escalation in the nature of the concerns being reported?
When considering the above, decision-makers may also seek out views and/or information from a range of sources, for example:
· Adults, their representatives and/or families
· Commissioning and Contracting Officers
· Police (reported incidents)
· Primary Care/GP Practices
· District Nursing 
· Pharmacy Leads
· Tissue Viability Leads
· NHS Trust Safeguarding Leads (Acute, Ambulance, Mental Health)
· Placing Commissioners (Health and Social Care)
· Social Workers/Safeguarding Staff
· Complaints Officer(s)
· Care Quality Commission Inspectors
· Organisational Memory of Provider Reports/Concerns

The above is not exhaustive, and any or several of the above may result in a need to trigger an organisational abuse enquiry/process into potential or actual abuse. However, any need for individual S42 Safeguarding Enquiries to be undertaken in line with the Care Act 2014 and Making Safeguarding Personal principles will also apply, organisational abuse processes do not negate that requirement. How those processes take place and link to organisational abuse enquiries/processes is for individual local authorities/decision makers to determine and minded to any wider considerations such as the NHS Digital Safeguarding Adults Collection annual data submissions. 
Potential Criminality
There should always be consideration to the potential for criminal offences to have occurred, and the role of the police for organisational abuse concerns. Advice should always be sought at the earliest opportunity so as not to hamper/impede any potential criminal investigation, that should coincide with seeking confirmation from the provider of any internal HR/disciplinary procedure and following that police advice. A range of offence types can occur, for example: 

· Assault (actual bodily harm)
· Common assault (any physical contact)
· Wounding with intent 
· Inflicting bodily injury (with or without weapons)
· Theft
· Fraud (abuse of position)
· Sexual Offences (against the person) including against adults who cannot consent, or are vulnerable to threats, inducement, or deception
· Sexual Offences (related to care workers)
· Wilful Neglect
· Ill treatment
There is additional guidance from the National Police Chiefs Council for Senior Investigating Officers (SIOs) investigating unexpected death and serious harm in healthcare settings (see additional resources). This guidance can be supportive for wider circumstances, for example, any instances that are high profile, whistleblowing and/or expose instances with multiple perpetrators and/or serious or significant harm. Advice should always be sought from police in all circumstances where potential criminality has occurred. 
In addition, where any high profile, whistleblower or expose instances occur there should be consideration to any communications and media related activity in line with local policy including whether the local Safeguarding Adults Board should be informed via the respective Board Chair and/or Business Manager. 
Professional Judgement and Decision Making – Illustrative examples
Below are some brief examples of concerns where professional judgement, professional curiosity and decision making may instigate/trigger organisational abuse processes or alternative action(s) in line with local authority agreed process: 
Case Example 1: A support worker in Supported Living reported her concern/s about a client’s increased bill for Satellite TV and adult channels. The Provider Manager spoke to the adult (with learning disabilities) who disclosed that a Waking Nights Support Worker would sit with her on an evening and show her pictures and programmes, and that he asked her to show him parts of her body. The female adult did not understand what had been happening to her and said the Waking Nights Support Worker had been going into other female’s rooms. On review of safeguarding concern records for the provider, there have been several reports to the local authority for different clients related to resident-to-resident abuse and sexualised behaviours over the last year. On checking with the provider, the Waking Nights Support Worker has been employed for a total of 13 months, there have been several family complaints during that period for a client who has lost a significant amount of weight. The support worker has been arrested and suspended. There is a criminal investigation underway and related to sexual offences and causing people to engage in sexual activity as well as fraud. There have been no organisational abuse enquiry processes before for the provider. What could inform decision making: the potential for multiple victims given sexualised behaviour reports and indication other/s may have been at risk, the concerns may coincide with the staff member commencement/time in employment, several complaints for one client for significant weight loss (could it be attributed to or result of serious abuse), serious criminal offences, whistleblowing report(s).


Case Example 2:  Concerns have been reported by family and professionals regarding an ISL service, these include restrictions on service user activities; staff are shopping on service users’ behalf, service users pre-planned events are being cancelled. Concerns regarding items belonging to service users being thrown away without consent, verbal abuse towards service users witnessed. Staff reported to be using their mobile phones on duty. It is unclear what level of management oversight there is and if this extends to other ISL’s overseen by the same satellite manager. What could inform decision making: number of service users affected, concerns raised about a closed culture, restrictions of liberty. Any whistle blowing concerns, are these new concerns, has something changed within the service or has this been hidden.
Case Example 3: Three residential care workers have been arrested after a new member of staff reported their concerns to the Care Quality Commission. That report included that they had witnessed the staff being verbally and physically abusive, repeatedly pushing and slapping an older male with dementia living at the setting. The communal corridor has a Closed-Circuit TV (CCTV) in place. The Provider Manager has shared footage recorded with the police. A family member has also contacted the local authority within the same week and advised they had placed a hidden camera in their relative’s room, resulting in a serious complaint being raised with the care setting, and they have shared the detail of the complaint with the Care Quality Commission. The home was last inspected two years ago, with a rating of requires improvement. On review of safeguarding concerns reported to the local authority it has been established that there have also been several reports for two residents within the last week of unexplained injuries, which include significant bruising and fractures. Those reports have come from different professionals visiting the setting, and S42 safeguarding enquiries have been triggered for those two clients. A criminal investigation is also underway related to ill-treatment for the three residential care workers arrested.  The provider was last in organisational abuse enquiry processes two years ago, the registered manager is new in post. What could inform decision making: potential for multiple victims, multiple people alleged to have caused harm, footage, covert/hidden cameras, regulator findings, number of safeguarding reports and the nature, a new manager in post. 

Case Example 4: An 89-year-old male was placed by a neighbouring authority temporarily in residential care and whilst his immediate family/relatives were on holiday. He had been there for three days, of a fourteen day stay. He was found on the floor of his room unresponsive. From records it appears he was last seen/checked at 10.30pm the previous night, and that he was found at 8.30am. Death was confirmed by the ambulance trust at 9.20am.  The police attended and the coroner has been notified. A falls risk assessment had been completed by the placing authority and the provider has confirmed they had received it, and a detailed care plan.  The previous day had been the hottest day of the year to date. Reports have also been made a few days previously and by relatives of other clients. Adult Social Care have passed those to the commissioning team, the reports related to jammed windows and reports that the heating was faulty and was raising the temperature. It was also reported that the Registered Manager and Provider were aware and that they had shared it was the process of being corrected. The ambulance crew passed their concerns to the police that the room was ‘stifling hot’ when they arrived at 8.50am. A local authority Safeguarding Lead has also shared that information with the police. The police have informed they have revisited the setting and seized care home records. A safeguarding adult’s review referral has been submitted by the local (host) authority.  The provider exited organisational abuse processes five months ago, some of their action(s) had been reported as being complete, those action(s) included issues relating to the condition of the care home environment. What could inform decision making: death within a setting, whether risk assessments were followed, what checks were carried out by staff, was any heatwave plan in place and followed, what steps were taken by the provider to address the heating issue, the provider exited organisational abuse enquiry processes a short time ago, what checks were undertaken for the allocated provider action(s), what if any S42 safeguarding enquiries are ongoing, and with the exception of the deceased male.
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Learning from Safeguarding Adult Reviews - Learning from a range of Safeguarding Adults Reviews and emerging themes has a place when forming a professional judgement and decision making as to whether organisational abuse enquiries should be triggered. Examples to draw from include:
	Year
	Review
	Key messages and themes

	2012
	Winterbourne View Serious Case Review, South Gloucestershire Past

	Whistleblowing and reporting, culture, advocacy offers, and commissioning.

	2018
	Mendip House, Safeguarding Adults Review, Somerset Safeguarding Adults Board
	Whistleblowing, over reliance on internal (provider led) investigations.

	2019
	Atlas Review Safeguarding Adults Review,  Devon Safeguarding Adults Partnership[footnoteRef:7]  [7:  (2nd review, first SCR 2013)] 

	Whistleblowing, negative culture, commissioning and out of area placements and history

	2020
	Long Leys Court, Lincolnshire Safeguarding Adults Board
	Whistleblowing, Assessment and Treatment Unit (ATUs), Closed, culture, inappropriate restraint, seclusion

	2021
	Cawston Park,  Norfolk Safeguarding Adults Board
	Assessment and Treatment Units, long stays. Repetitive cycles of organisational safeguarding activity, safety and wellbeing and lack of trauma informed practice and consideration to placement transition.  Staffing levels (including agency). Important to note from this review is that ‘self-harm’ should have been viewed as organisational abuse.

	2023
	Whorlton Hall, Durham Safeguarding Adults Partnership
Present

	Whistleblowing, ATUs, long stays repetitive cycles of organisational safeguarding activity. toxic and/or closed cultures, staffing levels (including agency), out of area placements and history. See also – how I should be cared for in mental health hospital (Restraint Reduction Network)



Generic Guiding Principles 

Regardless of the term adopted at a local level, enquiries into organisational abuse should be a multi-agency process that supports an effective ‘action-led’ response to concerns in relation to a service provider. It applies to all services that work with and provide services to adults with care and support needs, regardless of who funds that provision. A range of agencies should work closely together to support local processes. The below outlines some of the considerations and generic guiding principles when triggering an organisational abuse enquiry and when working collaboratively and cooperatively[footnoteRef:8] including ‘working with’ providers: [8:  14.63 Care and Support Statutory Guidance:  Local authorities must cooperate with each of their relevant partners, as described in section 6(7) of the Care Act, and those partners must also cooperate with the local authority, in the exercise of their functions relevant to care and support including those to protect adults.
] 

· Demonstrate respect for all representatives/agencies/involved parties
· Offer ‘equity of opportunity’ to fully participate in the process
· Be expected to ‘air’ and ‘share’ concerns in a ‘safe’ environment
· Have ‘opportunity’ to ‘review and explore’ the issues and causes openly and with transparency
· Support the effective identification of learning and actions for change (including any mechanisms for monitoring and/or additional support requirements to sustain change)
· Value all voices, including the voice of adult(s) in receipt of service(s) and their representatives (where appropriate)
· Commit to the principle of ‘working towards ensuring everyone remains as safe as possible through the service(s) they receive’
· Commit to maintaining an effective collaborative/inter-agency ethos of ‘working with’ throughout the process
Best Practice Considerations  
In addition to guiding principles, there are wider elements to consider when instigating ‘organisational abuse’ enquiries. Drawing on the below suggested areas can support a consistent approach across the North East and encourage best practice. 
Organisational Memory
Keeping robust records of organisational abuse concerns can support building the organisational memory of provider concerns/issues and their retention, it may also inform and direct local and regional learning, for example:  
· Do you hold a register of organisational abuse and/or provider concerns referrals?
· Does the register include information such as: Provider Name, Parent Organisation, Registered Manager, Provider Type?
· Does the register include reasons for an enquiry for example, breach of contract, regulatory breaches, potential media attention, multiple failures/persistent non-compliance?
· Is this information reported to the local Safeguarding Adults Board in some form to support ‘oversight of the effectiveness of local safeguarding adults’ arrangements’?
Providers
There is an onus upon providers to meet essential/fundamental standards of care and that people using services are safeguarded additionally through monitoring by providers and commissioners, regulation and inspection. People’s wellbeing[footnoteRef:9] and welfare should also be secured by good commissioning, contracts management and, for some people, by care management or other forms of review[footnoteRef:10]. For any organisational abuse process there may be a requirement to seek information direct from the provider, the below offers an outline of what may inform discussions and/or actions. [9:  Section 1 of the Care Act – Promotion of wellbeing]  [10:  Safeguarding Adults - Roles and Responsibilities] 

· Information specific to the concerns reported or issues raised
· Compliments and/or Complaints 
· Staffing detail (levels, training, skills, behaviours, culture and recording practices, instigated HR processes and progress, recruitment practice/retention, work patterns/groups/breaks[footnoteRef:11]) [11:  Recently emerged issues relating to some providers in the country for international recruitment have driven  Establishing modern slavery risk assessment and due diligence in adult social care a commissioning officers guide.pdf (University of Nottingham, October 2023)] 

· Historic involvement (organisational memory)
· Adherence to regulation/s and/or legislation
· Where potential criminal act(s) have occurred, the provider must not carry out their own investigation.
Meetings and Wider Forums
Some local authorities may already have established networks and/or forums in place that may support and inform decision making as to whether organisational abuse processes apply and/or whether alternative early intervention action/steps can be taken which may negate or prevent the need for those processes. Examples may include:
· Joint multi-agency information sharing forums (Local authority, Commissioners including health, Safeguarding leads, Health Professionals, Care Quality Commission, Police).
· Provider Planning meetings or pre-planning meetings where provider concerns exist to determine whether an organisational abuse process is required. These may include placing authority commissioning and wider colleagues (see above).
These may be particularly helpful where there a range of concerns relating to quality of care, cultural issues or suspected hidden harm emerge, and early interaction and working with the provider can be supportive. Where decisions have been reached to trigger an organisational abuse process, it is recommended that a standardised approach be adopted regardless of the provider type and/or the Chairing agency or lead: 
· Is there a Terms of Reference?
· Is there a confidentiality statement?
· Are agenda, minutes and action plan templates in place?
· Are timescales set for circulation of minutes and completion of actions?
· Are there clear leads for actions?
· Is there a process for disagreements in and out with of meetings?
Communication
For any organisational abuse process, it is essential that a robust approach to communication (including media approaches) is adopted, with all interested/involved parties. As a starting point, any process should give consideration to the below, with clarity of who will complete any activity and the timescale:
· Identify the methods of communication (email, telephone, correspondence)
· Identify recipients (stakeholders, adults, and/or family, advocates)
· Identify the key Contacts (e.g. Commissioning and Contracting, Media and Communications, Legal, Host and/or Placing Authorities) 
· Sensitivity/Confidential Information Sharing requirements (e.g. secure email requirements/document marking/redactions)
· Identify what will be shared (key messages, updates, action logs)
· Identify a centralised point of contact for information flow
· Consider development of a communications plan so that all parties are clear
The above can also be utilised for communication between agencies when an organisational abuse process has not been triggered but concerns exist.
Key Considerations and Oversight
It is essential that any organisational abuse process and/or the Chair of any meeting pay particular attention to ensuring information flow is a consideration with internal management structures and wider relevant parties, for example:
· Internal Operational Management 
· Internal Senior Management (Directors/Assistant Directors/Heads of Service)
· Safeguarding Adults Board Business Managers and/or Chairs (particularly where there may be media interest) 
· Legal Services 

In high-profile instances or concerns resulting from exposes, there may be additional need to consider additional layers of management input and oversight for example, by adopting a higher-level coordinated approach to run parallel to the organisational abuse enquiry. Any additional layer should also consider as a minimum:
· All Local Authorities who are involved
· Care Quality Commission
· Police 
· All Integrated Care Boards (formerly Clinical Commissioning Groups i.e. Health Commissioners) who are involved 
· Legal Services/Representatives
· Media and Communication Leads
In any such instances, how information will be communicated is of particular importance inclusive of notifications to wider parties for example, Directors of Adult Social Services where adults are placed within a host local authority, Safeguarding Adults Board Chairs and Units, Out of Area Placing Commissioners/Authorities[footnoteRef:12]. This helpful guide (below) informs upon the broader responsibilities and powers for a range of agencies. It may be helpful for health and social care commissioners to include within provider contractual arrangements, specific clauses for communication requirements. For example, including clauses for when a provider should inform another local authority area that they are subject to organisational abuse processes in another authority area in which they are commissioned, and who should be informed. * Commissioners could also consider capturing/incorporating into any monitoring activity.  [12:  See also Secure Settings and Assessment and Treatment Units  ] 

	Safeguarding Adults Boards


	· Hold partners to account
· Monitor outcomes and effectiveness

	· Use data and intelligence to identify risk and act on it
· Co-ordinate activity


	Social Care and Health Providers
· Show leadership and routinely monitor activity.
· Meet the required service quality standards.
· Train staff in safeguarding procedures and ensure they are effectively implemented.
· Investigate and respond effectively to incidents, complaints and whistle-blowers.
· Take disciplinary action against staff who have abused or neglected people in their care
	Social Care and Health Commissioners
· Build safeguarding into commissioning strategies & service contracts*
· Review and monitor services regularly.
· Intervene (in partnership with the regulator) where services fall below fundamental standards or abuse is taking place.

	Clinicians
•   Apply clinical
governance
standards for
conduct, care &
treatment &
information
sharing
•   Report incidents of
abuse, neglect or
undignified
treatment
•   Follow up referrals
•   Consult patients
and take responsibility for ongoing patient care.
•	Lead and support enquiries into abuse or neglect where there is need for clinical input.
	Social Workers/Care
Managers
•   Identify and
respond to
concerns
•   Identify with
people (or their
representatives or
Best Interest
Assessors if they
lack capacity) the
outcomes they
want
•   Build managing
safeguarding risks and benefits into
care planning with people
•   Review care plans
•	Lead and support enquiries into abuse or neglect
	Specialist
Safeguarding staff
•   Be champions in
their organisations
•   Provide specialist
advice and co-
ordination
•   Respond to
concerns
•   Make enquiries
•   Work with the
person subject to
abuse
•	Co-ordinate who will do what – e.g., criminal or disciplinary investigations.
	Police
•   Investigate
possible crimes
•   Conduct joint
investigations with
partners
•   Gather best
evidence to
maximise the
prospects for
prosecuting
offenders
•   Achieve, with
partners, the best
protection and support for the person suffering abuse or neglect –
including victim support

	Professional Regulators
•   Set the culture and professional standards
•   Apply the Fit to Practise test
•   Take action where professionals have
abused or neglected people in their care
	Care Quality Commission
•	Register, monitor, inspect and regulate services to make sure they provide people with safe, effective, compassionate, high- quality care
•	Intervene and take regulatory action on breaches
•	Publish findings including performance ratings

	Taken from: Advice note - commissioning out of area care and support services (local.gov.uk)


See also Out of Area Safeguarding Adults Arrangements, 2016 (Association of Directors of Adults Social Services, ADASS, Policy Network) 
Secure Settings and Assessment and Treatment Units
Learning has emerged from a range of Safeguarding Adults Reviews (SARs), some of related to a focus upon secure settings and/or Assessment and Treatment Units (ATUs).
NHS England has worked in conjunction with the Local Government Association (LGA), Association of Directors for Adult Social Services (ADASS) and Partners in Care and Health (PCH) and have developed a set of guiding principles for integrated care systems. Those principles set out how partners in local systems can work together and promote/foster a partnership approach to improve the lives and outcomes of people with a learning disability and autistic people. Those principles also support the learning emerged from recent SARs such as Joanna, Jon and Ben, Cawston Park Hospital, Norfolk and Whorlton Hall, Durham. 
Local authorities, health and social care commissioners, and safeguarding leads are encouraged to utilise and consider this guidance, and this toolkit, and in particular when information is receipted that relates to provider concerns.  
Joint guiding principles for integrated care systems – learning disability and autism, NHS England (last updated October 2023) 
For example:  
· How many adults have been placed within the host authority area for that provider, and who are the placing authorities?
· Who will lead on contacting placing authorities for any adults placed in the host authority area, and what is the ask of them to inform local processes and/or meetings?
· Who will notify the placing authority of any meetings (e.g. information sharing meeting, organisational abuse process) being convened?
· Who will lead on any update(s), and what is the ask of the placing authority for progressing any action/s?
· Who will lead and coordinate any media, regulator and/or criminal investigation updates if required?

The above examples can also be applied across other provider types, for example, residential and/or nursing care, and therefore is not limited to secure and/or ATU settings.
In circumstances that are high profile or expose instances the guidance from the National Police Chiefs Council for Senior Investigating Officers (SIOs) investigating unexpected death and serious harm in healthcare settings may also be helpful – see additional resources.
Common understanding:
In support of this regional toolkit, local authorities’ representatives under the umbrella of North East ADASS have agreed that the regional understanding of what constitutes ‘organisational abuse’ as a minimum should include the below. This does not replace individual local authority decision making processes or tools, and serves as a guide only to support consistent consideration of what may constitute and trigger organisational abuse processes:
	Organisational Safeguarding Decision Support Tool
This revised decision support tool is based on guidelines ‘Safeguarding Adults in Care Homes’, National Institute of Health and Care Excellence (NICE, NG189), 2021 and risk indicators of organisational abuse. The Care and Support Statutory Guidance (2014) describes organisational abuse as: “neglect and poor care practice within an institution or specific care setting such as a hospital or care home, for example, or in relation to care provided in one’s own home. This may range from one off incidents to on-going ill-treatment.” In addition, there continues to be learning from SARS in relation to organisational abuse- links (Norfolk/ Whorlton Hall. CQC defined a closed culture as 'a poor culture that can lead to harm, including human rights breaches such as abuse'. In these services, people are more likely to be at risk of deliberate or unintentional harm. It is anticipated this revised tool, will support decision makers along with a suite of tools and guidance.

	





Organisational Abuse 
(includes one or any combination of the other forms of abuse)
	Concerns may be notified to the Local Authority, but these are likely to be managed at Initial Enquiry stage only. Professional judgement or concerns of repeated lower- level harm will progress to further stages in the safeguarding adult’s process. 
	Concerns of a significant nature will receive additional scrutiny, and progress further, under safeguarding adult’s procedures. Some examples of significant harm include criminal offences which will need to be referred to the Police.
	Concerns of a critical nature will receive additional scrutiny, and progress further, under safeguarding adult’s procedures. The Police will need to be contacted.

	
	Low – isolated incidents of:
	Significant
	Critical

	
	· Lack of stimulation/ opportunities for people to engage in social and leisure activities.
· Service users not given sufficient voice or involve in the running of the service.
· Denial of individuality and opportunities for service user to make informed choice and take responsible risks. 
· Care-planning documentation not person-centred
· Poor record keeping
· Mental capacity not evidenced, considered, or assessed. 
· Poor infection control practices
· Lack of transparency
· Few or no safeguarding concerns, are reported, and the provider is not engaged within other forums where best practice and learning is shared.
· Lack of leadership and supervision.
· A run down or overcrowded service- setting.
· Lack of dignity, basic care 
· Service design or environmental factors.



	· Rigid/inflexible routines
· Service user’s dignity is undermined e.g. lack of privacy during support with intimate care needs, sharing under-clothing 
· Bad/poor practice not being reported and going unchecked.
· Unsafe and unhygienic living environments
· Incidents of abuse or neglect not reported.
· A sudden increase in safeguarding concerns
· Frequent unexplained decline in service users’ health and wellbeing. 
· Mismanagement of safeguarding concerns
· Mental capacity not evidenced, considered, or assessed.
· Multiple hospital admissions leading to safeguarding enquiries.
· Overuse of restrictive practices.
· Misuse of residents’ money
· Provider fails to improve in response to reviews, inspections, and audits.
· Abusive and disrespectful attitudes
· Unclear roles and responsibilities within the organisation, regarding the safeguarding lead (s) and nominated individual.
· Adult at risk sustains significant harm and evidence of neglect and acts of omission.
· Denying adult at risk access to professional support and services such as advocacy.
· Incidents of abuse or neglect not reported.
· A sudden increase in safeguarding concerns
· Frequent unexplained decline in service users’ health and wellbeing.
· Mental capacity not evidenced, considered, or assessed.
· Multiple hospital admissions leading to safeguarding enquiries.
· Overuse of restrictive practices
· Misuse of residents’ money
· The provider fails to improve in response to reviews, inspections, and audits.
	· Staff misusing their position of power over service users 
· Over-medication and/or inappropriate restraint used to manage behaviour 
· Widespread consistent ill-treatment
· Adult at risk experiences significant harms or dies, and neglect or acts of omission are evident.
· Lack of access (see also CQC identifying closed cultures and responding)
· Whistleblowing/complaints
· Lack of leadership and supervision  
· Concerns regarding culture: evidence of negativity, conflict, mistrust which is impacting on the delivery of the service.   
· Intentionally or knowingly failing to adhere to Mental Capacity Act
· Punitive responses to challenging behaviours
· Failure to refer disclosure of abuse.
· Recurrent incidents of ill treatment by care provider to more than one service user over a period.
· Service design where group of adults living together are incompatible and harm occurs.

	Patterns of abuse
	· Isolated incident
	· Repeated incidents
	· Repeated incidents which have continued for a significant period.

	Impact on adult at risk
	· No impact or short- term impact
	· Some impact but not long-lasting
	· Serious long-lasting impact

	Intent
	· Unintended or ill informed
	· Opportunistic or serious unprofessional response 
	· Planned and deliberately malicious

	Illegality
	· Poor or bad practice but not illegal
	· Criminal act
	· Serious criminal act

	Risk of repetition
	· Very unlikely to recur
	· Unlikely to recur if significant changes are made, e.g., training, supervision, support.
	· Very likely even if changes are made or more support provided.

	Please see factors below: are any of the following risk factors present? 
Please note, these are not listed in an order of seriousness, they are risk factors that if present in addition to the above indicators are likely to suggest a higher risk of harm.

	· Out of borough placements; unclear personal and professional boundaries; the host authority do not contract with the service; it is an unregulated service; out-dated practice; no manager or temporary manager; staff not aware of duty to protect; high staff turnover; management and support functions not working effectively; high use of agency staff; lack of training.




Related sources of support and guidance
What constitutes a safeguarding concern and how to carry out an enquiry
Section 42 Adult Safeguarding Enquiries in Secure Settings (East of England ADASS, 2021)
Understanding what constitutes a safeguarding concern and how to support effective outcomes (LGA/ADASS, 2020)
Making decisions on the duty to carry out Safeguarding Adults Enquiries (LGA/ADASS, 2019)
Safeguarding Adults Collection (SAC) guidance and publications
Out of Area Safeguarding Adults Arrangements, 2016 (Association of Directors of Adults Social Services, ADASS, Policy Network)
ADASS commissioning note (2022) to add
Safeguarding Adults in Care Homes, 2021 (National Institute for Health and Care Excellence, NICE, NG189)
Safe Care at home review, June 2023 (Department of Health and Social Care, DHSC and Home Office)
Section 42 Adult Safeguarding Enquiries in Secure Settings, 2021 (East of England, ADASS)
Identifying and responding to closed cultures (Guidance for CQC staff), Care Quality Commission
Safeguarding People in ‘closed environments’, 2021 (ADASS)
Advice Note for Directors of Adult Social Services: Commissioning Out of Area Care and Support Services, (LGA/ADASS), 2022
How I should be cared for in a mental health hospital resource (Restraint Reduction Network)
Joint guiding principles for integrated care systems – learning disability and autism, NHS England (last updated October 2023) 


	Additional sources of support and guidance (with acknowledgement to North East Local Authorities and their respective Safeguarding Adults Boards, SABs)


	Essex SAB – Guidance on Organisational Safeguarding Concerns
	


	North of Tyne – Organisational Abuse Enquiries
	



	Teeswide SAB – Decision Support Guidance
	


	Gateshead SAB – Decision Making Tool
	


	Darlington Safeguarding Partnership – A Practice Tool to Aid Decision Making
	


	Newcastle SAB – Organisational Abuse and Closed Cultures
	


	Durham SAB – ESM Provider Briefing Note & Closed Cultures Briefing
	





	A Senior Investigation Officers (SIOs) Guide to Investigating unexpected death and serious harm in healthcare settings (National Police Chiefs Council, NPCC – Homicide Working Group)
	


	Patient Safety Incident Response Framework, NHS England
	NHS England » Patient Safety Incident Response Framework

	Safeguarding People in closed environments (ADASS)
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1. Introduction

The purpose of this document is to provide guidance on organisational safeguarding
concerns. This guidance does not cover Market Provider Failure; Investigation and
Suspension of Care Services Protocol; Managing of Adults’ Finances and Property.
Please refer to local policies and Care Act guidance.

2. Definition of organisational abuse

“Organisational abuse...neglect and poor care practice within an institution or specific
care setting such as hospitals, care homes, or in relation to care provided in one’s own
home. This may range from one off incidents to on-going ill-treatment. It can be
through neglect or poor professional practice as result of the structure, policies,
processes and practices within an organisation” (Care and Support Guidance 2016,
Para 14.17).

Organisational abuse occurs when the routines, systems and regimes of an
organisation result in poor or inadequate standards of care and poor practice which
affects the whole setting and denies, restricts or curtails the dignity, privacy, choice,
independence or fulfilment of adults at risk (SCIE 2010).

3. Indicators of organisational abuse
Organisational abuse can occur in any setting providing health and social care.
Enquiries into care in organisational settings have highlighted that organisational
abuse is most likely to occur when there is:

¢ No registered manager/ ineffective manager/management system

e Too few staff

e Poor training

e A lack of staff supervision/support

¢ Rigid routines and inflexible practices

e A lack of not person-centered care plans and risk assessments in place

e Defensive to criticism/feedback

e A lack of openness/transparency

e An acceptance of poor standards

e A closed culture, whereby managers and staff collude with poor practice as
opposed to reporting it

e Lack of, out of date or poor policies.





Lack of
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Organisational types of abuse can often be the most misunderstood type of concern,
as sometimes assumptions are made that any safeguarding issue that arises in a care
home or care service is an organisational concern, which is not the case.

There are two examples below showing what would be classed as organisational
abuse (example 1) and what wouldn’t be (example 2).

Example 1 - Poor care and risk identified at inspection. Two concerns were raised one
re unsafe moving and handling/transfers. Further concerns noted re unsafe staff
recruitment. People with bed rails but lack of risk management plans increasing risks
of injuries; unsafe management of medication; lack of care planning and risk
assessment e.g. mobility; diabetes; tissue viability; behaviour support; lack of call bell
access; unclear monitoring records; lack of Mental Capacity Act (MCA) and
Deprivation of Liberty Safeguards (DoLS); lack of choice for people e.g. food and
drinks.

Example 2 - A local social work team advised they had received four individual
safeguards which all related to medication errors, although no significant harm was
caused to the adults as a result. Upon further discussion, it transpired that the
medication errors had all occurred during one medication round. The provider had
raised the safeguards and had taken appropriate action in relation to the carer. They
were taken off medication duties until re-trained and completed new competency
assessments, demonstrating that they were competent. Therefore, this did not
constitute organisational abuse and failure, because the provider to appropriate steps
to ensure the welfare of adults.





When determining if a concern is organisational abuse, the following may be
considered:

Are people at risk or experiencing harm, abuse, mistreatment or neglect?
Do the concerns relate to quality or contractual concerns as opposed to
safeguarding?

Were concerns raised at the last assessment or review for the individual?
Are any trends or patterns emerging from data that suggests poor quality care
in the organisation?

Are there repeated concerns for the adult or have previous concerns been
ineffectively dealt with?

Are a group of individuals alleged to be causing harm?

Is there a history of quality issues; suspensions/terminations relating to the
provider?

Is the service rated as safe (according to Care Quality Commission (CQC)
reports)?

Have criminal offences been reported to the police?

Please see appendix 1 for further factors.

4. Process for s42 organisational safeguarding enquiries

All safeguarding concerns about organisational abuse will follow the process as
outlined in the SET Safeguarding Adult Guidelines. Specifically complete the
safeguarding adults concern form (SET SAF) and send to the local authority.

In Essex, all organisational safeguarding concerns will be referred to
Organisational Safeguarding Team (OST).

In Southend, the Access Team will refer all organisational safeguarding’s
through to the relevant locality team.

In Thurrock, all organisations safeguarding’s will be referred to the safeguarding
adult’s team.

Where an adult lives in the greater Essex area, but is funded by another local
authority, the host authority (Southend, Essex or Thurrock) will take the lead on the
enquiry but invite the funding authority to take part. The host authority may also
support the funding authority with reviews.





In addition to the safeguarding process as outlined in the SET Safeguarding Adult
Guidelines, there may be additional actions that may be undertaken for
organisational safeguarding enquiries such as:

e Adults to be offered reviews or Care Act Assessments if privately funded.

e Ensure that the Director's and Senior Managers for the local authority are
aware of the concerns which have been raised when initial enquiries suggest
there is substance to the concerns raised.

e Notify and liaise with all relevant internal and external partners involved in
provision, including contracts, Integrated Care Boards (ICBs) CQC, Police.

e Convene an organisational safeguarding adults meeting to include all relevant
internal and external partners involved in provision, such as contracts, ICB,
CQC, Police as appropriate.

e Ensure that Directors/senior managers and all key partners are kept updated
as to findings and progress of enquiries, ensuring that level of risk is
highlighted

e Depending on levels of risk and impact of risk to adults using the service,
consideration may need to be given to formally suspending a service from
accepting new admissions, whilst they work through the concerns. If this
happens, all relevant partners should be notified

e Decide whether there is a need to hold relatives’ meetings.

e Ensure residents and their relatives are updated and are able to voice any
concerns they have.

e Ensure support mechanisms in place for residents and their relatives.

e Share evidence about potential breaches in contracts with contracts
department.

e Assist with any urgent actions required.

e Liaise with press and comms team if needed, especially if the enquiry results
in media interest due to severity of concerns or as a result of a home closure.

Police investigations should be coordinated with the local authority who may support
other actions but should always be police led. Where the police are investigating a
potential crime, social care should still make early safeguarding interventions to keep
the adult safe. Close liaison with the police is important to inform them what is being
done to reduce the risk.

Organisational abuse enquiries may also be subject to a contractual action plans,
which will be monitored by adult social care/ICBs jointly when this is appropriate. This
is to ensure any actions required are implemented and sustained. Where it is not
necessary for a formal contractual action plan, risks will still be identified through the
safeguarding process, which will include recommendations/actions from both





enquiries and safeguarding adults meetings for implementation to improve services.
An organisational safeguard should not be closed until the local authority are satisfied
that improvements to reduce risks have been made and will be sustained.

There may be times when it would be appropriate to consider whether there is a need
for lessons learned workshop for professionals involved, particularly when there has
been a significant media interest and or a home closure.

5. Engagement with adults, carers, families and advocates

Adults (wherever possible) should be involved in any decision making that could
impact their care, impact and wellbeing. The Care and Support Guidance (para
14.10) makes clear that we must arrange, where appropriate, for an independent
advocate to represent and support an adult who is the subject of a safeguarding
enquiry where the adult has ‘substantial difficulty’ in being involved in the process
and where there is no other suitable person to represent and support them.

The Guidance also makes clear that we must consider the provision of advocacy
for a carer in cases where the carer has harmed or been harmed by the adult at
risk.

For organisational safeguarding enquiries where a number of adults may be
involved, there may be occasions where relatives’ meetings are held. The Senior
Management Team within the Local Authority/Mental Health Trust/Integrated Care
Board will make the decision if and when they should be held in conjunction with
the provider and other key partners. The relatives meeting will be followed up with
a letter or phone call to all relatives outlining concerns and proposed actions.

If the decision is not to hold a relatives meeting, there is still a responsibility to ensure
that adults and families/carers/advocates (as appropriate and in accordance with
adults wishes) are kept informed about what is happening.

If residents are privately funded, they will be offered an assessment, in line with our
duties under para 6.28 of the Care and Support Guidance 2016.





Appendix 1: Organisational Safeguarding Enquiries - Factors to

Consider

Existing systems
or processes, or
a deviation of
current systems
or processes

What internal/external policies or procedures are there? i.e.
whistleblowing/safeguarding

Are these up to date, accurate, understandable, available in a
range of languages/formats, available at appropriate locations
and widely known?

Did staff follow these appropriately?

Adult factors

Medical conditions or care needs e.g. complexity of clinical care
or need, poor sleep pattern, malnourishment/ dehydration.
Language or communication needs.

Social factors - culture/religious beliefs; lifestyle choices —
alcohol/drugs/smoking/diet, living conditions, support networks.
Mental or psychological factors e.g. motivation, stress, family
pressures/financial pressures.

Emotional trauma, existing or new mental health needs.
Interpersonal relationships — Adult to staff, adult to adult, family
relations

Person alleged to
have caused
harm

Issues relating to carer responsibilities and support which may
have resulted in additional stress to the carer

Staff behaviour

Physical & mental health e.g. fatigue, stress, depression.

Staff motivation e.g. boredom, low job satisfaction, overload,
distraction, pre-occupation.

Interpersonal relationships with adults, relatives, colleagues,
managers.

Communication
factors

Were verbal instructions clear and unambiguous, made to the
right person, use of language correct for the situation, were
established communication channels used and were they
effective?

Written communications — were records easy to read and
available in the right location when required? Are records/risk
assessments complete? Are records/risk assessments missing
or been tampered with?

Any non-verbal communication issues e.g. aggressive or
intimidating behaviour, body language

Did communication systems (or lack of these) influence the
incident/event e.g. handover, communications book, etc.?

Staff training/skill

Level of staff knowledge, skills, length & quality of experience,
familiarity with tasks,

Access to refresher training and opportunities to ensure staff
knowledge and competencies are up to date

The quality and content of induction training or other relevant
training, for example MCA and DoLS awareness.

Regularity and quality of staff supervision, appraisal and/or
mentoring






Staff resources or
work conditions

Skill mix, use of agency/bank staff, workload/dependency
assessment. Staff turnover/retention.

Workload & hours of work e.g. shift related fatigue, staff to adult
ratio.

Breaks during work hours

Safe Recruitment processes followed?

Absence or
malfunction of
equipment

Was the equipment subject to an up-to-date maintenance
programme, correctly stored, labelled, relevant instructions in
place & legible, new or familiar to the user(s), fit for purpose?
Was the equipment familiar to those using it and if so, were they
competent to use it?

Do care plans and risk assessments reflect equipment needs of
the adult?

Did a safety mechanism fail?

Management or
leadership

Were the relevant roles in staff team known, understood &
followed?
Were lines of reporting and accountability clear?

Culture or
organisational
factors

Organisational issues e.g. value driven practice or
hierarchical/inflexible structures and routines, closed culture, not
conducive to information or problem sharing/discussion, lack of
safety culture

Organisational priorities e.g. safety driven, financially focused,
performance driven, risk averse.

Staff morale, motivation.

Style of conflict management.

Environment
factors

Design of physical environment e.g. cramped, temperature, call
bells/buttons accessible, lighting, noise levels?

Environment issues e.g. water on the floor, a door that was
locked preventing entry/exit?

Has the relevant environment been subject to a risk
assessment?

Uncontrollable external factors — internal/external agency staff
strike, adverse weather conditions, a failure of telephone
systems, etc.
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1. Introduction

Organisational abuse (sometimes referred to as institutional abuse) is identified as a
form of abuse covered by multi-agency safeguarding adults procedures and is
defined in the Care Act Statutory Guidance 2014. Organisational abuse can result in
complex safeguarding enquiries because there are likely to be a number of people at
risk, a number of professionals involved and wider strategic implications.

This guidance aims to ensure that appropriate action is taken based on the
seriousness of the allegation that has been made. This action could include: day-to-
day contract monitoring; unannounced spot checks; robust recording; information
sharing; escalation to appropriate individuals/bodies; and attendance at safeguarding
adults meetings. The guidance includes a description of the continuum of harm that
may happen as a result of organisational abuse and the expected response from key
individuals/teams/agencies with respect to the level of harm.

The guidance is applicable across all the different types of provider organisations
e.g. residential or nursing care; domiciliary care; day care; housing-related support;
temporary accommodation; health services.

This guidance should be read in conjunction with the multi-agency safeguarding
adults policies and procedures of the respective local authority areas.

2. The Care Act (2014)

The Care and Support Statutory Guidance (2014) describes organisational abuse as:

‘neglect and poor care practice within an institution or specific care setting such as a
hospital or care home, for example, or in relation to care provided in one’s own
home. This may range from one off incidents to on-going ill-treatment. It can be
through neglect or poor professional practice as a result of the structure, policies,
processes and practices within an organisation”

The statutory guidance goes on to provide advice on the response to abuse and
neglect in a regulated care setting:

e [t is important that all partners are clear where responsibility lies where abuse or
neglect is carried out by employees or in a regulated setting, such as a care
home, hospital, or college. The first responsibility to act must be with the
employing organisation as provider of the service. However, social workers or
counsellors may need to be involved in order to support the adult to recover.

e When an employer is aware of abuse or neglect in their organisation, then they
are under a duty to correct this and protect the adult from harm as soon as
possible and inform the local authority, CQC and CCG where the latter is the
commissioner. Where a local authority has reasonable cause to suspect that an
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adult may be experiencing or at risk of abuse or neglect, then it is still under a duty
to make (or cause to be made) whatever enquiries it thinks necessary to decide
what if any action needs to be taken and by whom. The local authority may well
be reassured by the employer’s response so that no further action is required.
However, a local authority would have to satisfy itself that an employer’s response
has been sufficient to deal with the safeguarding issue and, if not, to undertake
any enquiry of its own and any appropriate follow up action (e.g. referral to CQC,
professional regulators).

e The employer should investigate any concern (and provide any additional support
that the adult may need) unless there is compelling reason why it is inappropriate
or unsafe to do this. For example, this could be a serious conflict of interest on the
part of the employer, concerns having been raised about non-effective past
enquiries or serious, multiple concerns, or a matter that requires investigation by
the police.

e An example of a conflict of interest where it is better for an external person to be
appointed to investigate may be the case of a family-run business where
institutional abuse is alleged, or where the manager or owner of the service is
implicated. The circumstances where an external person would be required
should be set out in the local multi-agency procedures. All those carrying out such
enquiries should have received appropriate training.

e There should be a clear understanding between partners at a local level when
other agencies such as the local authority, CQC or CCG need to be notified or
involved and what role they have. ADASS, CQC, LGA, ACPO and NHS England
have jointly produced a high level guide on these roles and responsibilities®.

e The focus should be on promoting the wellbeing of those adults at risk. It may be
that additional training or supervision will be the appropriate response, but the
impact of this needs to be assessed. Commissioners of care or other
professionals should only use safeguarding procedures in a way that reflects the
principles above not as a means of intimidating providers or families.
Transparency, open-mindedness and timeliness are important features of fair and
effective safeguarding enquiries. CQC and commissioners have alternative means
of raising standards of service, including support for staff training, contract
compliance and, in the case of CQC, enforcement powers.

e Commissioners should encourage an open culture around safeguarding, working
in partnership with providers to ensure the best outcome for the adult. A
disciplinary investigation, and potentially a hearing, may result in the employer
taking informal or formal measures which may include dismissal and possibly
referral to the Disclosure and Barring Service.

e |f someone is removed by being either dismissed or redeployed to a non-
regulated activity, from their role providing regulated activity following a
safeguarding incident, or a person leaves their role (resignation, retirement) to
avoid a disciplinary hearing following a safeguarding incident and the

! https://www.local.gov.uk/sites/default/files/documents/safeguarding-adults-roles-3e9.pdf
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employer/volunteer organisation feels they would have dismissed the person
based on the information they hold, the regulated activity provider has a legal duty
to refer to the Disclosure and Barring Service. If an agency or personnel supplier
has provided the person, then the legal duty sits with that agency. In
circumstances where these actions are not undertaken then the local authority
can make such a referral.

3. Identifying organisational abuse and the level of harm

Some of the signs and indicators of organisational abuse, may include:
e Evidence of current, basic health or care needs not being met
e Sanctions being applied by the Commissioning Team
e Difficulty engaging with proprietors, managers or staff in the organisation
e Multiple alerts to the Care Quality Commission
e Rapid turnover of staff or managers
e Transfer of ownership or responsibilities for the service
e |ssues concerning staff behaviour and attitudes

e Frequent or repetitive challenging behaviour incidents and the response to
these

e Service design and/or environmental concerns.

e Non compliance with care plans, risk assessments, court orders, and/or
positive behavioural support plans

e Staff team not appropriately trained to meet the needs of service users/
patients

e Failure to follow Mental Capacity Act

As with all concerns about abuse or neglect, there will be a continuum of harm. The
following information reflects the wider Safeguarding Adults Threshold Guidance but
specifically focuses on organisational abuse.

It is expected that concerns related to low level harm and/or poor practice are dealt
with by individual organisations, commissioning, complaints and/or CQC procedures
as opposed to safeguarding adults procedures. If a decision is made not to make a
referral, the individual agency must make a record of the concern and any action
taken. Concerns should be recorded in such a way that repeated, low level harm
incidents are easily identified and subsequently referred. Not referring under
safeguarding adults procedures, does not negate the need to report internally or to
regulators/commissioners as appropriate.

Regular, low level concerns can amount to a far higher level of concern which then
requires more in-depth investigation or assessment under safeguarding adults
procedures.





If a low level harm or poor practice concern is reported via safeguarding adults
procedures, it is unlikely that an in-depth organisational abuse enquiry will be
undertaken (as described later, in this guidance). The concern will be recorded by
the Local Authority and proportionate action taken to manage the risks that have
been identified. This may include: sharing information with commissioning, CQC, or
care management staff; provision of information or advice; referral to another agency
or professional; assessment of care and support needs.

The number of safeguarding referrals which constitute an organisational abuse
enquiry is deliberately not specified as the criteria relates to the seriousness,
complexity, uniformity and systemic nature of allegations.





Identifying the level of harm

Dealt with via commissioning /
complaints procedures

Must be dealt with via safeguarding adults procedures

Poor practice/low level harm

Significant harm

Critical/serious harm

Examples of
harm/abuse

o Lack of stimulation.

e Service user not involved in running
of service.

e Care planning documentation not
person-centred.

e One-off incident without intent,
causing no significant harm and
managed appropriately by
organisation e.g. medication error,
missed call, low-level verbal abuse.

¢ Rigid inflexible routines.

e Service user’s dignity is undermined,
including more serious (or repeated)
verbal abuse.

e Poor practice (against recognised care
standards) not reported and goes
unchecked.

¢ Unsafe, unhygienic living environments
where the organisation is responsible
for maintaining this.

e Repeated abuse of service users by
other service users.

¢ Staff misusing position of power.

e Over-medication and/or inappropriate
restraint used to manage behaviour.

e Widespread, consistent ill treatment and
neglect, including repeated medication
errors, missed calls etc.

Pattern of abuse

Isolated incident.

Recent abuse in ongoing relationship.

Repeated abuse which has gone on for
significant period of time.

Impact on victim(s)

No impact or short term impact.

Some impact but not long-lasting

Serious long-lasting impact.

Intent

Unintended or ill informed.

Opportunistic or serious unprofessional
response.

Planned and deliberately malicious.

lllegality

Poor or bad practice but not illegal.

Criminal act.

Serious criminal act.

Risk of repetition

Very unlikely to recur.

Not if significant changes are made e.g.
training, supervision, support.

Very likely even if changes are made or more
support provided.

Are any of the following risk factors present? Please note these are not listed in an order of seriousness, they are risk factors that if present in addition to the
above indicators are likely to suggest a higher risk of harm.

Poor recording.
Lack of training.
Lack of openness.

High staff turnover.

Host authority don’t contract with the service.

Unclear boundaries between personal and professional relationships.
Management and support functions not working effectively.

Out-dated practice.
Inadequate staffing levels.

Out of area placements.

Use of temporary staff.

No manager/temporary manager.
Poor management/leadership.

Staff not aware of their duty to protect.

This list is not exhaustive and professional judgement must be applied.






4. Powers of Enquiry

Local Authorities continue to be the lead agency in the safeguarding process, it can
undertake enquires or instruct others to do so.> The Safeguarding Adults Manager
(the person co-ordinating the safeguarding adults enquiry) may deem professionals
in partner agencies, including service providers, to be in a more suitable position to
undertake the enquires.® As part of the safeguarding adults process, there may be
multiple enquiries/investigations undertaken by a number of different agencies.
Please see Appendix 2 for more information. The Local Authority retains the
responsibility for coordinating the overall safeguarding adults enquiry, ensuring
specific enquiries/investigations are referred to the right person and are of an
appropriate standard.

The depth of the safeguarding enquiry depends upon the initial concern and the level
of harm that has occurred or is suspected to have occurred.

Section 6(1) of the Care Act (2014) states:
A local authority must co-operate with each of its relevant partners, and each
relevant partner must co-operate with the authority, in the exercise of—

(a)their respective functions relating to adults with needs for care and support,
(b)their respective functions relating to carers, and

(c)functions of theirs the exercise of which is relevant to functions referred to
in paragraph (a) or (b).

This specifically includes cooperating to fulfil the following duties:
(d)protecting adults with needs for care and support who are experiencing, or
are at risk of, abuse or neglect, and

(e)identifying lessons to be learned from cases where adults with needs for
care and support have experienced serious abuse or neglect and applying
those lessons to future cases.

(Section 6 (6), Care Act 2014)

There is a joint Northumberland and North Tyneside Multi Agency Information
Sharing Policy to facilitate the effective sharing of information between agencies
(adults & children based) working with families. The policy can be found at
http://www.northumberland.gov.uk/Care/Professionals.aspx?nccredirect=1

% Care Act 2014 Safeguarding 14.1
3 Suitability may be due to how well they know the service user or/and their expertise in the certain
area.
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5. Organisational abuse enquiries

The threshold for an organisational abuse enquiry may present at any point of the
safeguarding adults process. It may be identified when a safeguarding adults referral
is made, or as part of an ongoing safeguarding adults enquiry about an individual. A
professionals meeting may be held, if required, to determine whether the threshold
for an organisational meeting is met.

An organisational abuse enquiry will need to draw upon information from a variety of
sources (e.g. service provider investigations, CQC, Commissioners, recent
safeguarding adults enquiries about individuals linked to the provider/organisation,
complaints), as well as identifying further enquiries which may be needed (e.g. wider
review of the service/service users/patients, criminal investigation).

If it is suspected that abuse has occurred within an organisation it may however not
be necessary to commence an organisational abuse enquiry and an individual
safeguarding enquiry may be more appropriate e.g. because the allegation/concern
does not affect the whole service/multiple victims.

An organisational abuse enquiry will need to consider the needs of any individuals
affected by the alleged risk or harm.

Where an organisational abuse enquiry is undertaken, an Organisational
Safeguarding Meeting will be held. This can run alongside individual meetings if they
are ongoing and still required.

6. Who to Involve in an organisational abuse enquiry

The decision to progress to Organisational Safeguarding is made by the Governance
and Safeguarding Manager or the Assistant Director for Business Assurance, after
consideration of the concerns and discussion with partners. The meetings are
chaired by a Senior Social Worker from the Adult Safeguarding Team. Involvement
at the Organisational Case Conference/Strategy meeting should be limited to those
who need to know and can contribute to the decision making process. The following
should be considered:

Service Provider

Contract and Commissioning Officer
Safeguarding Lead Clinical Commissioning Group
Quality Lead Clinical Commissioning Group

Care Quality Commission

Lead practitioner from the area Wellbeing Team
Police

o O O O O O O





O Representatives from any placing authorities

o Any professional whose involvement is relevant to the allegations/ alerts (e.g.
Ambulance, GP, Specialist Nurse, e.g Community Matron, Allied Health
Professionals such as: CPN, SALT, O.T, Physiotherapist.

o Health and Safety Executive

o Trading Standards

o Legal Advisor

o Any professionals who can provide clinical and/or professional advice.

In all cases where the organisational abuse enquiry involves a regulated Service
Provider, the following agencies will always be notified;

e Care Quality Commission
e Local Authority Commissioning Team
e Clinical Commissioning Group

Their involvement in any ongoing safeguarding adults enquiry or investigation will be
dependent upon the circumstances of the case. If the regulated service provider is
commissioned to provide nursing level of care then a member of the Clinical
Commissioning Group (CCG) should be involved in the enquiry even if the service
users named in the individual safeguarding concerns are not assessed as requiring
nursing level of care.

In enquiries of this nature, it is not feasible to have attendance at the organisational
meeting for the adult at risk or their representative. However, consideration will need
to be given to how they will be informed and kept updated of the safeguarding adults
enquiry (see section 10 below).

The information should be recorded on the LAS organisational module under the
name of the provider and an alert sent to workers of affected service users using the
Care Planning Alert option.

7. Organisational Strategy Meeting

The meeting should address key issues, including the process for;

Identifying who will investigate which aspects of the concerns/allegations
Collating investigation information

Identifying risks and agreeing risk management plans

Identification of themes and trends

Ensure the right agencies are invited and are able to contribute

Ensure each agency is clear about their respective responsibilities

Agreeing how adults at risk/representatives will be kept informed and updated
Ensuring out of area arrangements are reflected and taken into account

o O O O O O O O
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o Agreeing how key stakeholders will be kept updated (e.g. senior managers, the
Safeguarding Adults Board, elected members/MPSs).
o Considering how any potential media interest will be managed.

The meeting will be minuted and distributed. Minutes should be copied to the Head
Office of the provider under safeguarding.

8. Cross-Boundary Arrangements

Providers in organisational safeguarding may be hosting service users/patients from
neighbouring authorities, referred to as ‘placing authorities’. In organisational
safeguarding, placing authorities have a duty to assist the host authority in ensuring
no further risk is posed to the adults affected.

The guidance issued by ADASS;
https://www.adass.org.uk/media/5414/adass-guidance-inter-authority-safequarding-
arrangements-june-2016.pdf

outlines the roles and responsibilities in out of area safeguarding cases. The chair of
the organisational meeting should involve placing authorities in the arrangements
where required, and co-ordinate any actions requested.

In exceptional and high profile organisational cases a strategic management group
may be convened. This group sits outwith the operational safeguarding
organisational meeting and involves electing a senior manager from each relevant
agency. This is not solely confined to the hosting and placing authorities but may be
extended to agencies as outlined in section 6. More information can be found in the
above ADASS guidance.

9. Potential outcomes of an organisational abuse enquiry
These will be dependent upon the nature of the concerns. Outcomes may include:

e Human Resources processes and procedures

e Introduction/ review of policy and procedures

e Commissioning monitoring

e CCG monitoring

e Social Work reviews

e Further investigation

¢ Review of systems

e Staff training

e Suspension of provider; either voluntary or enforced (this can be alerted to
Social Workers via the care planning alert function on LAS)
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e Referral to the Disclosure and Barring Service
e Referral to Professional Registration Bodies
e Safeguarding Adult Reviews*

Safeguarding Adults Reviews (section 44 enquiries) must be undertaken by the local
Safeguarding Adults Board (SAB) when the following criteria has been met.

An SAB must arrange for there to be a review of a case involving an adult in
its area with needs for care and support (whether or not the local authority
has been meeting any of those needs) if—

@) There is reasonable cause for concern about how the SAB, members
of it or other persons with relevant functions worked together to safeguard the
adult, and

(b) Condition 1 or 2 is met.

Condition 1 is met if—

€) The adult has died, and

(b) The SAB knows or suspects that the death resulted from abuse or
neglect (whether or not it knew about or suspected the abuse or neglect
before the adult died).

Condition 2 is met if—

(@)  The adult is still alive, and

(b) The SAB knows or suspects that the adult has experienced serious
abuse or neglect.

An SAB may arrange for there to be a review of any other case involving an
adult in its area with needs for care and support (whether or not the local
authority has been meeting any of those needs).

The Adult Safeguarding Senior Social Worker is responsible for identifying that this
criteria may be applicable. Where it has been identified that criteria may have been
met, this should be discussed with the Governance and Safeguarding Manager and
a referral made. It is the SAR Committee’s responsibility to decide whether to
progress with a Safeguarding Adults Review. Usually an organisational safeguarding
meetings will need to continue alongside any Safeguarding Adults Review processes
(in order to safeguard the adults who may still be at risk) but this will need to be
discussed with the Chair of the SAR Committee to avoid any potential conflicts of
interest.

Appendix 1 includes more information about possible actions/outcomes of
organisational abuse enquiries.

10. Meeting the needs of individuals at risk

Where there are concerns the service provider is not able to confidently meet the
assessed needs of the adults it is currently caring for or supporting, then individual

4 http://www.northtyneside.gov.uk/pls/portal/NTC_PSCM.PSCM_Web.download?p_ID=559785
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care management or health reviews may be required. The decision for these to be
completed will be discussed at the organisational safeguarding meeting.

Where placements are commissioned by out-of-area authorities then undertaking of
reviews will be the responsibility of the relevant commissioning authority.

Adults at risk who fund the placement themselves (often referred to as self-funders),
will also be offered a review.

11. Communication

Involvement of adults at risk and their relatives

The purpose of the organisational abuse enquiry is to discuss the collective issues
and concerns raised about an organisation which may affect a number of adults at
risk. For reasons of privacy and confidentiality it is not appropriate for the adult(s) at
risk or their representative(s) to be present at the meeting. The Safeguarding
Manager will appoint someone to act in a liaison role with the Service User and/ or
their representative (this may include formal advocacy services where applicable).

The role of the liaison officer would be ensuring the views of the service user and/ or
their representative is ascertained and shared at the meeting. At the meeting and
within the guidelines of confidentiality and data protection consideration will be given
to what is appropriate to be shared. The liaison officer would then provide this
feedback, to the service users and/or their representative. Any actions relating to an
individual service user’s care provision must be made in partnership with the
individual and/or their representative.

Informing other service users/patients not directly affected

Other service users/patients may need to be informed. This will be particularly
relevant where there are widespread concerns and where clear communication
would be helpful in providing reassurances that actions are being undertaken.
Consideration must be given at any organisational safeguarding meeting, if such
communication is required and how often it should occur throughout the
safeguarding process.

Where there is a suspension of commissioning, members of the public who have an
interest for instance someone requesting information on available placements for
self-funding service users should be directed to commissioning who can advise on
any placements which are suspended.

13





Informing staff or partner agencies

Specific information relating to the reasons for a decision to suspend or terminate
commissioning should only be shared on a need to know basis. Commissioning will
notify ASC SMT of any suspensions. They would also make social work teams (via
LAS), the CCG, CQC and any regional colleagues aware.

Media interest

Safeguarding Senior Social Workers must be informed of any suspected media
interest as soon as possible. Under no circumstances should an attendee of the
safeguarding adults meeting provide a comment, statement or interview to the press.

As soon as it is identified that there may be media interest in a case, the
Safeguarding Adults Senior Social Worker should liaise with their line management
around a plan to manage this. This will often involve liaison with the Local Authority
Press Office/Communications Team.
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Appendix 1

Roles and responsibilities and suggested responses to the level of harm

Dealt with via commissioning /
complaints procedures

Must be dealt with via safeguarding adults procedures — safeguarding adults referral must be made or
accepted. All roles should consider notifying the Police if it is felt a crime has or may have been

committed.

Poor practice/low level harm

Significant harm

Critical/serious harm

Safeguarding
Adult Senior
Social Worker

¢ Record information against
organisation on LAS as
appropriate.

¢ Liaise with health and/or
social care commissioners as
appropriate.

e Record information against organisation on LAS.

o Co-ordinate Organisational Meeting

e Commissioning staff to be invited to safeguarding
adults meeting — specify if attendance important.

¢ If suspension needs to be considered by
Commissioning reflect this in organisational Plan/
discuss in strategy meeting.

¢ Invite CQC Inspector — specify if CQC protocol* is met
for attendance.

¢ Confirm any out of area placements and notify as
appropriate.

e Record information against organisation on
LAS.

¢ Co-ordinate Organisational Meeting.

o Commissioner invited to safeguarding adults
meeting. Escalate if apologies sent.

e CQC Inspector to be invited to Organisational
Meeting. Escalate if apologies sent.

e Consider notifying Safeguarding Adults Board
Chair and/or senior managers as appropriate.

¢ Confirm any out of area placements and notify
as appropriate.

Placing
Authority
(where different
to Host
Authority)

¢ Record information against
organisation on electronic
system as appropriate.

¢ Liaise with commissioning as
appropriate.

Attend safeguarding adults meeting.

o Consider review of service users/patients placed in
establishment.

e Contribute to safeguarding adults plan as appropriate.

e Consider review of service users/patients
placed in establishment.

e Consider whether previous, current, new
service users/patients need to be informed of
safeguarding adults concerns.

Commissioning
action (health or
social care)

¢ Record information against
organisation on LAS
organisational module

¢ Commissioning action e.g. via
Service Quality Framework,
action plans.

¢ Provide information or attend safeguarding adults
meeting.

¢ Contribute to safeguarding adults plan as appropriate.

o Commissioning action as appropriate. This can include
suspension and decommissioning of services.

¢ Notify out of area, health and/or social care
commissioning teams/bodies (e.g. Quality Surveillance
Group) as appropriate.

e Carry out unannounced spot check of service if
appropriate.

o Attend safeguarding adults meetings.

e Consider suspension or closure.

o Consider whether decommissioning process is
to be instigated, or application of any other
action in the event of a contract default.

o Notify out of area, health and/or social care
commissioning teams/bodies (e.g. Quality
Surveillance Group) as appropriate.

e Consider what communication (if any) needs
to be sent to care managers.






Dealt with via commissioning /

complaints procedures

Must be dealt with via safeguarding adults procedures —

safeguarding adults referral must be made or

accepted. All roles should consider notifying the Police if it is felt a crime has or may have been

committed.

Poor practice/low level harm

Significant harm

Critical/serious harm

Care
Management
action (e.g.
Social Workers,
Continuing
Health Care)

e Record information about any

named individuals on LAS.

e Forward a copy of the initial
enquiry form to
commissioning.

¢ If report was given over the
phone by an individual social

worker, e-mail commissioning

with name, LAS number and
brief outline of issue.

¢ Option to record information
on Safeguarding alert but
should not progress due to
not meeting threshold of
significant harm.

o Attend safeguarding adults meeting.

o Consider review of service users/patients placed in
establishment.

¢ Contribute to safeguarding adults plan as appropriate.

e Attend safeguarding adults meeting.

o Consider review of service users/patients
placed in establishment.

o Consider whether previous, current, new
service users/patients need to be informed of
safeguarding adults concerns.

Care Quality
Commission (or
other regulatory
body) action

¢ Regulatory action as
appropriate.

¢ Liaise with commissioning
and safeguarding as
appropriate.

Inspector to attend if CQC protocol5 threshold met.
Contribute to safeguarding adults plan as appropriate.
Regulatory action as appropriate.

If no attendance, information to be provided to chair
before safeguarding adults meeting and throughout
safeguarding adults enquiry.

¢ Inspector must attend safeguarding adults
meetings (consider escalation to senior
manager at CQC).

¢ Regulatory action as appropriate.

¢ Consider requesting voluntary suspension or
formal suspension (will safeguard future out of
area and private placements).

®> CQC Inspector will attend safeguarding adults meeting if: a person or people registered with CQC to provide services are directly implicated; urgent or complex
regulatory action is indicated; any form of enforcement action has started, or is under consideration, in relation to the service or location involved and which
relates to risks to people using the service or their quality of their care.
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Dealt with via commissioning /
complaints procedures

Must be dealt with via safeguarding adults procedures —

safeguarding adults referral must be made or

accepted. All roles should consider notifying the Police if it is felt a crime has or may have been

committed.

Poor practice/low level harm

Significant harm

Critical/serious harm

Complaints
action

¢ Record information against
organisation on CareFirst (or
equivalent) as appropriate.

¢ Liaise with commissioning as
appropriate.

¢ Undertake complaints
investigation. Escalate into
safeguarding adults
procedures if required.

If case is also open as a complaint:

e Provide information or attend safeguarding adults
meeting.

¢ Continue to manage complaints process.

¢ Update Chair of Safeguarding Adults meeting with any
developments in complaints process, including
outcome of complaints investigation.

If case is also open as a complaint:

e Complaints to attend safeguarding adults
meetings.

¢ Continue to manage complaints process.

¢ Update Chair of Safeguarding Adults meeting
with any developments in complaints process,
including outcome of complaints investigation.

Provider action
(independent
sector,
community and
voluntary sector
and NHS)

¢ Report in any concerns via
the adults initial enquiry form
available on the North
Tyneside Council website.

¢ Review and manage any risks
to service users/ patients.

¢ Liaise with commissioners
and regulators as appropriate.

e Manage complaint process if
applicable.

¢ Follow any clinical
governance procedures.

. Manager6 of service to attend safeguarding adults
meeting(s).

e Undertake investigation and contribute to
safeguarding adults plan as required.

¢ Provide information about servicer users/patients
within the service concerned.

¢ Review and manage any immediate risks to service
users or patients, including taking disciplinary action
against staff who have abused or neglected people in
their care (e.g. may involve suspension without
prejudice of staff/volunteers involved).

¢ Notify commissioners and regulator as appropriate.

e Senior managerl to attend safeguarding adults
meeting(s).

¢ Undertake investigation and contribute to
safeguarding adults plan as required.

¢ Provide information about servicer
users/patients within the service concerned.

¢ Review and manage any immediate risks to
service users or patients including taking
disciplinary action against staff who have
abused or neglected people in their care ((e.g.
may involve suspension without prejudice of
staff/volunteers involved or placing voluntary
suspension on admissions).

¢ Notify commissioners and regulator as
appropriate.

Dealt with via commissioning /

Must be dealt with via safeguarding adults procedures —

safeguarding adults referral must be made or

® Where the representative is directly implicated (or attendance may prejudice the planning of an organisational abuse enquiry) it may not be appropriate for them
to present at the initial safeguarding adults meeting. It may also be necessary to hold an organisational meeting without the Service Provider if a directive to do
so has been received from Police or Care Quality Commission. In these circumstances it must be decided how the service provider will be informed, how they
will be communicated with, from what stage and by whom. It is vital at the initial organisational meeting that a member from the local authority is named at the
liaison officer ensuring the service provider’s involvement is continuous throughout the process.

17






complaints procedures

accepted. All roles should consider notifying the Police if it is felt a crime has or may have been

committed.

Poor practice/low level harm

Significant harm

Critical/serious harm

Police action

¢ Central Referral Unit to
assess Adult Concern — as
low level can be sent to Local
Authority as a “Notification”
but unlikely to progress in
safeguarding adults
procedures because it is low
level harm.

Provide any relevant information to or attend
safeguarding adults meeting.

Consider whether any of allegations could be pursued
as crimes and investigate as appropriate. (e.g. Section
44 wilful neglect/ill treatment, corporate
manslaughter). Criminal investigations will take priority
over other enquires. The Police and the Safeguarding
Senior Social Worker will discuss the coordination of
how and when other agency enquires are conducted
to ensure the police investigation is not compromised
and there is no unnecessary delay in commencing the
safeguarding enquiries.

e Police to attend safeguarding adults meeting if
required.

¢ Consider whether any of allegations could be
pursued as crimes and investigate as
appropriate. (e.g. Section 44 wilful neglect/ill
treatment, corporate manslaughter). Criminal
investigations will take priority over other
enquires. The Police and the Safeguarding
Senior Social Worker will discuss the
coordination of how and when other agency
enquires are conducted to ensure the police
investigation is not compromised and there is
no unnecessary delay in commencing the
safeguarding enquiries.

CCG action

¢ Inform of low level incidents
which affect nursing home
patients.

e Log via their usual procedures

Attend organisational safeguarding meetings
concerning nursing homes.

Contribute to the protection plan.

Contribute to the investigation/ monitoring of progress
where required.

¢ Attend organisational safeguarding meetings
concerning nursing homes.

¢ Contribute to the protection plan.

¢ Contribute to the investigation/ monitoring of
progress where required.

¢ Contribute to decision making around
suspension/ voluntary suspension.

¢ Escalate to management where required
about decisions around nursing placements.

Healthwatch
action

¢ Liaise with individual service
and/or regulator as
appropriate with concerns.

¢ Signpost people to raise
complaints with individual
service/regulator/
ombudsman.

Provide information for or attend safeguarding adults
meeting.

Escalate concerns to Healthwatch England, CQC or
NHS England as procedures require.

¢ Provide information for or attend safeguarding
adults meeting.

¢ Escalate concerns to Healthwatch England,
CQC or NHS England as procedures require.
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The table above, is a more detailed version of the following diagram which

summarises the range of powers and responsibilities that agencies should be using

to tackle abuse and neglect in organisations. The diagram is taken for national
guidance: “Safeguarding Adults, Roles and Responsibilities in Health and Care

Services’.

Safeguarding Adults Boards

+» Hold pariners to account

« Monitor outcomes and effectiveness

» Co-ordinate activity

Ennlal Care and Health Providers
Show leadership and routinely monitor
activity
Meet the required service quality standards
Train staff in safeguarding procedures and
ensure they are effectively implemented

» |nvestigate and respond effectively to
incidents, complaints and whistleblowers

= Take disciplinary action against staff who
have abused or neglected people in their

care

Clinicians Social Workers/Care

« Apply clinical Managers
governance « |dentify and
standards for respond to
conduct, care & CONCEMmSs
treatment & » |dentify with
information people (or their
sharing representatives or

+ Report incidents of Best Interest
abuse, neglect or Assessors if they
undignified lack capacity) the
treatment outcomes they

» Follow up referrals want

« Consult patients * Build managing
and take safeguarding risks
responsibility for and benefits into
ongoing patient care planning with
care people

» |eadandsupport (= Review care plans
enguiries inio * |ead and support
abuse or neglect enquiries into
where there is abuse or neglect
need for clinical
input.

Professional Regulators

» Set the culture and professional standards
= Apply the Fit to Practise test

» Take action where professionals have

abused or neglected people in their care

Use data and intelligence to identify risk and act on it

Social Care and Health Commissioners

+ Build safeguarding into commissioning
strategies & service contracts
Review and monitor senvices reqularky
Intervene (in partnership with the regulator)
where sernvices fall below fundamental
standards or abuse is taking place

Specialist Police

Safeqguarding staff » |nvestigate

* Be champions in possible crimes
their organisations |« Conduct joint

+ Provide specialist investigations with
advice and co- partners
ordination s Gather best

+ Hespondto evidence to
CONCems maximise the

s Make enquiries prospects for

« Waork with the prosecuting
person subject to offenders
abuse Achieve, with

e Co-ordinate who partners, the best
will do what — e.q. protection and
criminal or support for the
disciplinary person suffering
investigations. abuse or neglect -

including victim
support

Care Quality Commission

+» Reqister, monitor, inspect and regulate
semnvices to make sure they provide people
with safe, effective, compassionate, high-
guality care
Intervene and take requlatory action on
breaches
Publish findings including performance

ratings

" https://www.local.gov.uk/sites/default/files/documents/safeguarding-adults-roles-3e9.pdf




https://www.local.gov.uk/sites/default/files/documents/safeguarding-adults-roles-3e9.pdf



Appendix 2 — Powers of Enquiry

Local authorities are responsible for coordinating safeguarding adults enquiries but
other agencies/organisations are often responsible for undertaking the individual
investigations/assessments. The following table provides a list of some of the
investigations/assessments that may take place as part of an organisational abuse

enquiry.

Type of investigation/assessment Agency
(and clarification of when it should be used) responsible

Criminal Police
- the alleged abuse or neglect is a criminal offence (e.g.

assault, theft, fraud, domestic violence, hate crime, wilful
neglect, ill treatment, sexual assault, rape, sexual

exploitation).

Regulatory investigation
- the concern relates to the fithess of a registered

service provider.

- there is a serious unresolved complaint in a registered
service.

- there has been a breach of the rights of a person
detained under Deprivation of Liberty Safeguards.

Employment/disciplinary investigation Employer
- the abuse or neglect relates to a paid worker or
volunteer

Breach of professional code of conduct Professional
Regulatory Body

Breach of health and safety legislation and Health and Safety

regulations Executive (HSE)

Complaints investigation Manager of

- failure of service provision service/complaints
department.
Ombudsman if
unresolved

Contracts investigation Commissioner
- there has been a breach of contract

Assessment of health or care needs Adult Social Care
- Where it is identified that a need for services may NHS
reduce risk of abuse or neglect

Misuse of Enduring/ Lasting Power of Attorney/ Office of Public
Deputyship Guardian/ Court of
Protection/ Police

Misuse of Appointeeship/Benefits Department for Work
and Pensions






Safeguarding NHS
A D U LTS North Tyneside
North Tyneside Council BOARD Clinical Commissioning Group

What Good Care Looks Like

If you are a resident in a care home within North Tyneside and you require Health or
Social Care services, as a minimum you should expect the following.

e You, your family and any significant other people in your life
will be involved in all discussions about planning your care
and how your care needs will be met.

e Staff view you as an individual and treat you with dignity and
respect at all times so that you feel safe and well cared for.

e Staff recognise and encourage the things you can do, and
don’t stereotype or judge you just because you may have an
illness or condition.

o Staff will make sure you are not left alone for long periods,
especially when you’re ill, and if needed, the correct medical
services are provided as quickly as possible.

e Staff have time for you and your family and significant others
in your life and make you feel that you all matter.

o Staff will talk to one another and other services to pass on
important information about your care and treatment without
delay ensuring confidentiality at all times.

e A number of services may be involved in your care, and
referrals may be needed, especially when you are discharged
from hospital. If you are aresident in a care home your key
workers will co-ordinate your care.

e Alist of services can be found overleaf.






All services and staff should aim to deliver;

Right Care by the Right Person, at the Right Time

North Tyneside care home residents may need access to some of the

following services.

Hospital Care (Acute)

Community Care (District Nursing, Physiotherapy)
Primary Care (GP’s, Pharmacy, Dentists)

Independent Providers (Nursing and Residential Homes)
Social Services (Social Workers)

Advocacy

Contact:

If you have any concerns regarding an individual's wellbeing or safety

Please contact:

Gateway: - 0191 643 2777 / Out of hours: - 0191 200 6800.

If you have concerns about standards and safety of care within a care home you can
also contact the Care Quality Commission on 03000 616161

IN AN EMERGENCY, call 999 for Police/Ambulance/Fire.

Reference Department of Health (2015) The NHS Constitution London

THE NHS

22 CONSTITUTION

the NHS belongs to us all
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Organisational Safeguardlng Flowchart

Safeguarding Concern
received implicating an
organisation/ provider

Is it about an individual or a number )
of individuals with the same

Concern is about
an individual

Follow 10 steps
procedure for

agency? Are there common issues

identified?
There are a number of
individuals and common
[Discuss with Safeguarding Senior Social \ Not taken to

Worker who will gather more information and
consult commissioning. SSW Safeguarding will
discuss with Governance and Safeguarding
Manager/ Assistant Director Business
Assurance to make decision to progress to
Organisational Safeguarding

- J

Taken to organisational

~N

e

Safeguarding Senior Social Worker
allocated organisation.

Organisational Meeting held as per policy
guidance.

\. J

Further Organisational meetings
held as required.
Action plans updated.

made.

o 23
Organisational Process ends.

Alert sent to workers on LAS.

OSA module started on LAS and alert sent. \

organisation

'L individual case

Possible actions;

- commissioning action
- increased monitoring
- individual meetings if
required

~N

J

\_

/If further concerns are received;
- Issues under SG threshold
addressed by worker and fed
directly into organisational meetings
via chair.

- Serious concerns may require a
separate individual meeting with
outcomes fed into organisational.

~

J

Sustained improvements

Service users no longer at
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Factors ... Guidanceand considerations

1. Vulnerability of the
adult at risk

Less

vulnerable

More

vulnerable

E—

¢ Does the adult have needs for care
and support?

e Can the adult protect themselves?

¢ Does the adult have the
communication skills to raise a ¢ Has the alleged victim been threatened
concern? or coerced into making decisions?

¢ Does the adult lack mental capacity in
relation to keeping themselves safe?

e |s the adult dependent on the alleged
perpetrator?

The abusive act

Less serious

More serious

CEEEE——

Points 2-9 relate to the abusive act/ act of omission, and/or the alleged perpetrator.
Less serious concerns are likely to be dealt with at initial enquiry stage only, whilst
the more serious concerns will progress to further stages in the safeguarding
adults’ process.

2. Seriousness of
Abuse

Less serious

More serious

CeEss———

Refer to the table overleaf. Look at the relevant categories of abuse and use your
knowledge of the case and your professional judgement to gauge the seriousness
of concern.

3. Patterns of abuse

Recent abuse

¢ Most local areas have an escalation policy in place e.g. where safeguarding

Isolated : ; Repeated . . .
e in an ongoing adults procedures will continue if there have been a repeated number of concerns
incident . ) abuse ) o : .
relationship in a specific time period. Please refer to local guidance.
4. Impact of abuse on Some impact | Serious long- | e Impact of abuse does not necessarily correspond to the extent of the abuse —
victims No impact but not long- lasting different people will be affected in different ways. Views of the adult at risk will be
lasting impact important in determining the impact of the abuse.
5. Impact on others Others Others Other people may be affected by the abuse of another adult.
No one else oo : ) . .
affected indirectly directly e Are relatives, children or other adults distressed or affected by the abuse?
affected affected e Are other people intimidated and/or their environment affected?
6. Intent of alleged e Is the act/omission a violent/serious unprofessional response to difficulties in
perpetrator : : providing care?
l.J !ntended/ Opportunistic EiclleFe] e Is the act/omission planned and deliberately malicious? Is the act a breach of a
il-informed Targeted .
professional code of conduct?
*The act/omission doesn’t have to be intentional to meet safeguarding criteria
7. lllegality of actions Bad practice _— Serious Seek advice from the Police if you are unsure if a crime has been committed.
: Criminal act v . : . - .
- not illegal criminal act | « |Is the act/omission poor or bad practice (but not illegal) or is it clearly a crime?
8. Risk of repgat_ed Unlikely to Possible to Likely to e Isthe a_Lb_use Iess_llkely to recur with ;lgnlflcant c_hanges e.g. training,
abuse on victim supervision, respite, support or very likely even if changes are made and/or
recur recur recur .
more support provided?
9. Risk of repeated Are others (adults and/or children) at risk of being abused:
abuse on others Others not at | Possibly atrisk | Othersat | ¢ Very unlikely?
risk serious risk | ® Less likely if significant changes are made?






Types of abuse
and seriousness

children.

e This perpetrator/setting represents a risk/threat to other vulnerable adults or

process.

Concerns may be notified to the Local
Authority but these are likely to be
managed at Initial Enquiry stage only.
Professional judgement or concerns of
repeated low level harm will progress to
further stages in the safeguarding adults’

Concerns of a more serious nature should be referred to the local authority (with
consent of the alleged victim where this is relevant and appropriate to do so).
These concerns will receive additional scrutiny, and progress further, under
safeguarding adults’ procedures. Where a criminal offence is alleged to have been
committed, the Police will be contacted. Other emergency services should be
contacted as required. See Adults at Risk: Police Referral Criteria:
https://www.tsab.org.uk/key-information/policies-strategies/

Less serious

More serious

Physical

¢ Staff error causing
no/little harm e.g.
friction mark on
skin due to ill-fitting
hoist sling.

e Minor events that
still meet criteria
for ‘incident
reporting’
accidents.

e Isolated incident
involving adult on
adult in care setting
causing little/no harm.

e Inexplicable marking
found on one
occasion.

¢ Minor event where the
adult lacks capacity in
keeping themselves
safe.

¢ Inexplicable marking or

lesions, cuts or grip marks

on a number of
occasions.

e Accumulations of minor
incidents.

e Recurring missed
medication or errors that

affect more than one adult

and/or result in harm.

¢ Incident involving adult on
adult in care setting where

injury occurs

¢ Deliberate maladministration
of medications.

¢ Covert administration without
proper medical authorisation.

e Inappropriate restraint.

¢ Withholding of food, drinks or
aids to independence.

e Inexplicable
fractures/injuries.

¢ Multiple (more then 2) adult
on adult incidents involving
the same adult/s in care
setting

e Assault.

¢ Grievous bodily
harm/assault with a
weapon leading to
irreversible damage or
death.

¢ Pattern of recurring
medication errors or an
incident of deliberate
maladministration that
results in ill-health or
death.

Sexual (including
sexual
exploitation)

e Isolated incident of
teasing or low-level
unwanted
sexualised
attention (verbal or
touching) directed
at one adult by
another whether or
not capacity exists.

e Minimal verbal
sexualised teasing or
banter.

¢ Recurring sexualised
touching or isolated or
recurring masturbation
without consent.

¢ \oyeurism without
consent

e Being subject to indecent
exposure.

e Grooming including via
the internet and social
media.

¢ Attempted penetration by any
means (whether or not it
occurs within a relationship)
without consent.

e Being made to look at
pornographic material
against will/where consent
cannot be given.

e Female Genital mutilation

¢ Sex in a relationship
characterised by
authority inequality or
exploitation e.qg.
receiving something in
return for carrying out a
sexual act.

e Sex without consent

(rape).

Psychological/
Emotional

¢ |solated incident
where adult is
spoken to in a rude

e Occasional taunts or
verbal outburst.

e Treatment that
undermines dignity and
esteem.

e Humiliation.

¢ Denial of basic human
rights/civil liberties,

If you are in any doubt whether a concern constitutes a safeguarding matter, then you should contact the Local Authority in your area
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or inappropriate
way — respect is
undermined but
no/little distress
caused.

¢ Withholding of

information to
disempower.

¢ Denying or failing to
recognise adult’s choice
or opinion.

e Emotional blackmail e.g.
threats or
abandonment/harm.

e Frequent and frightening
verbal outbursts or
harassment.

over-riding advance
directive.
¢ Prolonged intimidation.
e Vicious/personalised
verbal attacks.

Less serious

More serious

Financial

o Staff personally
benefit from the
adult’s funds e.g.
accrue ‘reward’
points on their own
store loyalty cards
when shopping.

e Money not
recorded safely
and properly.

e Adult not routinely

involved in decisions
about how their
money is spent or
kept safe — capacity in
this respect is not
properly considered.
Non-payment of care
fees not impacting on
care.

e Adult’s monies kept in a
joint bank account —
unclear arrangements for
equitable sharing of
interest.

¢ Adult denied access to
his/her own funds or
possessions.

¢ Misuse/misappropriation of
property or possessions of
benefits by a person in a
position of trust or control.

¢ Personal finance removed
from the adult’s control.

¢ Ongoing non-payment of
care fees putting an adult’s
care at risk.

¢ Fraud/exploitation
relating to benefits,
income, property or will.
e Theft.

Neglect and Acts

¢ |solated missed

Inadequacies in care

e Recurrent missed home

¢ Ongoing lack of care to the

e Failure to arrange

of Omission home care visit provision that lead to care visits where risk of extent that health and access to lifesaving
where no harm discomfort or harm escalates, or one wellbeing deteriorate services or medical
occurs. inconvenience- no missed visit where harm significantly e.g. pressure care.

o Adult is not harm occurs e.g. occurs. wounds, dehydration, e Failure to intervene in
assisted with a being left wet e Hospital discharge without ~ malnutrition, loss of dangerous situations
meal/drink on one occasionally. adequate planning and independence/confidence. where the adult lacks
occasion and no Recurring missed harm occurs. the capacity to assess
harm occurs. medication or risk.

¢ Adult not bathed administration errors
as often as would that cause no harm.
like — possible ¢ Adult does not receive
complaint. prescribed medication

¢ Not having access (missed/wrong dose)
to aids to on one occasion — no
independence. harm occurs.

Self-Neglect e |ncontinence Isolated/ occasional e Multiple reports of ¢ Ongoing lack of care or e Failure to seek

leading to health
concerns

¢ Hoarding
behaviour which
doesn’t impact on
the health and

reports about
unkempt personal
appearance or
property which is out
of character or
unusual for the adult.

concerns from multiple
agencies

¢ Behaviour which poses a
fire risk to the adult and
others

behaviour to the extent that
health and wellbeing
deteriorate significantly e.g.
pressure sores, wounds,
dehydration, malnutrition

lifesaving services or
medical care where
required.

e Life in danger if
intervention is not made

If you are in any doubt whether a concern constitutes a safeguarding matter, then you should contact the Local Authority in your area






well-being of the
adult or others

e Poor management of
finances leading to risks to
health, wellbeing or

property

¢ Hoarding behaviour
impacting on the health and
well-being of the individual
and/or others

in order to protect the
adult.

Less serious

More serious

Organisational
(any one or
combination of
the other forms of
abuse)

e Lack of stimulation/
opportunities for
adults to engage in
social and leisure
activities

¢ Adults not given
sufficient voice or
involvement in the
running of the
service

¢ Denial of individuality
and opportunities for
adults to make
informed choice and
take responsible risks

e Care-planning
documentation not
person-centred

¢ Rigid/inflexible routines

e Adult’s dignity is
undermined e.g. lack of
privacy during support
with intimate care needs,
sharing under-clothing

¢ Inadequate risk
assessment resulting in
multiple adult on adult
incidents within care
setting

e Bad/poor practice not being
reported and going
unchecked

e Unsafe and unhygienic living
environments

¢ Missed medication round
resulting in more than one
person not receiving their
prescribed medication

¢ Staff misusing their
position of power over
adults in their care

¢ Over-medication and/or
inappropriate restraint
used to manage
behaviour

¢ Widespread consistent
ill-treatment

Discriminatory

¢ [solated incident of
teasing motivated
by prejudicial
attitudes towards
an adult’s
individual
differences

e |solated incident of
care planning that
fails to address an
adult’s specific
diversity associated
needs for a short
period

e Occasional taunts

¢ Inequitable access to
service provision as a
result of a diversity issue.

¢ Recurring failure to meet
specific care/support
needs associated with
diversity.

¢ Being refused access to
essential services.

¢ Denial of civil liberties e.g.
voting, making a complaint.

e Humiliation or threats on a
regular basis, recurring
taunts.

¢ Hate crime resulting in
injury/emergency
medical treatment/fear
for life.

e Hate crime resulting in
serious injury or
attempted
murder/honour-based
violence.

Modern Slavery

All concerns about modern slavery are
deemed to be of serious concern.

e Limited freedom of
movement.

¢ Being forced to work for
little or no payment.

¢ Limited or no access to
medical and dental care.

e Forced marriage.

e Limited access to food or
shelter.
e Be regularly moved

(trafficked) to avoid detection.

e Removal of passport or ID
documents.

¢ Sexual exploitation.

e Starvation.

¢ Organ harvesting.

¢ No control over
movement /
imprisonment.

¢ No access to
appropriate benefits.

Domestic Abuse

e |solated incident of
abusive nature

e Occasional taunts or
verbal outbursts

¢ Inexplicable marking or
lesions, cuts or grip marks
on a number of occasions

¢ Alleged perpetrator
exhibits controlling
behaviour

e Accumulations of minor
incidents

e Frequent verbal/physical
outbursts

¢ No access/control over
finances

o Stalking

¢ Threats to kill, attempts
to strangle choke or
suffocate

e Sex without consent
(rape).

e Forced marriage.

If you are in any doubt whether a concern constitutes a safeguarding matter, then you should contact the Local Authority in your area






e Limited access to medical e Relationship characterised e Female Genital
and dental care by imbalance of power Mutilation (FGM).
e Use of an implement e Honour based violence.

The Co-ordinated Action Against Domestic Abuse (CAADA), Domestic Abuse, Stalking and ‘Honour’-based violence (DASH) Risk Assessment
Checklist should be used to determine the level of risk in domestic abuse cases and a referral made into MARAC where appropriate

Further guidance on using the Safeguarding Adults Decision Support Guidance
Purpose

The safeguarding adults’ decision support guidance has been developed to assist practitioners in assessing the seriousness and level of risk associated with a
safeguarding adults concern. It is primarily for use by Safeguarding Adults Managers, in the Local Authority, to assist with their decision-making at the point of
receiving a safeguarding adults concern; however others may find it helpful to refer to this guidance when responding to a concern of abuse or neglect. The
guidance is not intended to replace professional judgement and when care providers are using this guidance, it is important to note that all safeguarding
concerns must be notified to the Local Authority.

A clear decision making process, together with a common understanding across local partnerships and agencies will improve consistency. A number of reasons
are provided to support the need for decision support guidance. These include:

o A benchmark to assess the level of vulnerability of an individual;

. A measure of consistency;

o Managing the demands of low level and more serious concerns

Consistency

There is a need for a consistent approach to safeguarding adults. Appropriate decision support guidance is seen as a good way to achieve this. The
safeguarding adults’ decision support guidance is referred to in the Teeswide inter-agency procedures and in learning and development opportunities.
Practitioners are encouraged to use their professional judgement and to consider each case on an individual basis. Additional processes may need to be
considered for some sections of the community who are harder to reach.

The Care Act

The Care Act statutory guidance states that:

“Local Authorities must make enquiries, or cause others to do so, if they reasonably suspect an adult:

. Has needs for care and support (whether or not the local authority is meeting any of those needs) and;

o Is experiencing, or at risk of, abuse and neglect; and
. As a result of those care and support needs is unable to protect themselves from either the risk of, or the experience of abuse or neglect.”

There is no longer a “significant harm” threshold for action under safeguarding adults’ procedures. However, any actions taken must be proportionate to the

If you are in any doubt whether a concern constitutes a safeguarding matter, then you should contact the Local Authority in your area






THR\WRLohpresantinResfslk & barmand be driven by the desired outcomes of the adult or their representative. Referring agencies need to use their professional
judgement, consider the views of the adult at risk and where appropriate, seek consent for sharing information on a multi-agency basis.

If a decision is made not to refer to the Local Authority, the individual agency must make a record of the concern and any action taken. Concerns should be
recorded in such a way that repeated, low level harm incidents are easily identified and subsequently referred. Not referring under safeguarding adults’
procedures, does not negate the need to report internally or to regulators/commissioners as appropriate.

Where a concern is referred on a multi-agency basis, a Local Authority Safeguarding Adults Manager will then use the Decision Support guidance to determine
whether safeguarding adults’ procedures will continue beyond the Initial Enquiry stage.

Managing the different levels of harm

In order to manage the large volume of concerns which come under safeguarding adults’ policy and procedures, there is a need to differentiate between those
concerns relating to low level harm/risk and those that are more serious. Whilst it is likely that concerns relating to low level harm/risk will not progress beyond
an Initial Enquiry Stage, the concern will be recorded by the Local Authority and proportionate action taken to manage the risks that have been identified. This
may include: provision of information or advice; referral to another agency or professional; assessment of care and support needs. The sharing of low level
concerns helps the Local Authority to understand any emerging patterns or trends that may need to be taken into consideration when deciding whether
safeguarding adults procedures need to continue.

Using the Safeguarding Adults Decision Support Guidance

The safeguarding decision support guidance has been designed to consider both the vulnerability of the adult at risk, the seriousness of the abuse that is
occurring, the impact of the abuse and the risk of it recurring.

Regular, low level concerns can amount to a far higher level of concern which then requires more in-depth investigation or assessment under safeguarding
adults procedures. Each local area has an escalation policy in place to aid professional judgement in these circumstances. This means that a specified number
of safeguarding adults concerns reported to the Local Authority in a specified timeframe will result in further action under safeguarding adults procedures.
Please refer to each area’s policy and procedure.

The guidance is hot designed in a way in which further actions are determined by achieving a score or a specified number of ticks. It is there to provide

guidance and key considerations for practitioners who are assessing and managing risk. Consideration should be given to making a referral in respect of a child
even if not progressing an adult safeguarding Concern.

If you are in any doubt whether a concern constitutes a safeguarding matter, then you should contact the Local Authority in your area
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Introduction

. .. ) L. . . Fig.1: Adult Concern Pathways
This Adult Concern Decision-Making tool is aimed at all practitioners in

Gateshead who work with adults with an appearance of need for
care and support. The aim of the tool is to support practitioners to
make a decision about what is the appropriate pathway for a concern
about an adult. Raising a statutory Safeguarding Adults Concern is
not always the answer and can even result in delays to accessing the
appropriate care and support required.

It is important that our practitioners understand the difference between
statutory safeguarding, complaints, quality of care (concerns about a
provider) and care / health management pathways. All of these
pathways can result in a persons desired outcomes being met,
supported by person-centred care and support plans and strengths-
based risk management. The important thing is for all options to be
considered, recorded and co-ordinated.

The quality of the initial information gathering is extremely important
to enable the practitioner to determine the most appropriate pathway.

This is guidance only. Professional judgement and views of the adult
or their representative should always be taken into consideration on a
case by case basis.

Figure 1 summarises the key pathways for adult concerns in
Gateshead. These are described in more detail on page 4.

This tool is to be used alongside the Gateshead Safequarding Adult
Board Multi-Agency Policy and Procedures.

2

Raise a Statutory
Safeguarding Adult
Concern

Consider raising your
concern with social care or
health management

Quality of Care
(Provider Concern)

Consider raising your
concern with the Provider /
Commissioner / CQC

N\

Concerns at this level do not
require reporting. However,
agencies should keep a
written internal record of
what happened and what
action was taken.

Actions / outcomes may
include advice, information,
signposting, risk
management, notifying
organisations involved and
\ staff training.
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Adult Concerns are Everybody’s
Responsibility

Statutory Safeguarding is often linked to the phrase
‘Safeguarding is Everybody’s Responsibility’. The same can
be said for any concern about an Adult, even if the criteria
for statutory safeguarding is not met.

The Local Government Association (LGA), in partnership
with Directors of Adult Social Services (ADASS), NHS
England, the Care Quality Commission (CQC) and the
Association of Chief Police Officers (ACPO) worked together
to produce Roles and Responsibilities in adult safequarding.
The document sets out how individuals and organisations
should work together to prevent abuse and neglect and to
ensure the safety and wellbeing of anyone who has been
affected. Poor care, neglect and abuse are all part of the
same problem and addressing this locally requires action
from anyone involved in looking after those who need care.
The document states that it is for local Safeguarding Adult
Boards to make an agreement about how decisions are
made as to what should be appropriately considered a
safeguarding issue and addressed through statutory
safeguarding, and what should be more appropriately dealt
with through other routes.

Fig.2 is a diagram from ‘Roles and Responsibilities in adult
safeguarding’ which summarises the range of powers and
responsibilities that agencies should be using to tackle
abuse and neglect.

Safequarding Adults Boards

» Hold partners to account

« Monitor outcomes and effectiveness
+ Use data and intelligence to identify risk and act on it

Co-ordinate activity

Social Care and Health Providers
+ Show leadership and routinely monitor

activity

« Meet the required service quality standards

« Train staff in safeguarding precedures and
ensure they are effectively implemented

+« Investigate and respond effectively to
incidents, complaints and whistleblowers

« Take disciplinary action against staff who
have abused or neglected people in their

care

Clinicians

«  Apply clinical
governance
standards for
conduct, care &
treatment &
information
sharing

« Report incidents of
abuse, neglect or
undignified
treatment

« Follow up referrals

« Consult patients
and take
responsibility for
ongoing patient
care

+ |Lead and support
enquiries into
abuse or neglect
where there is
need for clinical
input.

Social Workers/Care

Managers

« |dentify and
respond to
CONCErns

s |dentify with
people {or their
representatives or
Best Interest
Assessors if they
lack capacity) the
outcomes they
want

s Build managing
safeguarding risks
and benefits into
care planning with
people

+ Review care plans

* |Lead and support
enquiries into
abuse or neglect

Professional Regulators

+ Set the culture and professional standards

« Apply the Fit to Practise test

= Take action where professionals have
abused or neglected people in their care

Social Care and Health Commissioners

+ Build safeguarding into commissioning
strategies & service contracts

« Review and monitor services reqularly

* Intervene (in partnership with the regulator)
where services fall below fundamental
standards or abuse is taking place

Specialist

Safeguarding staff

e Be champipns in
their organisations

= Provide specialist
advice and co-
ordination

« Hespond to
CONCErns

« Make enquiries

« Work with the
person subject to
abuse

« Co-ordinate who
will do what — e.q.
criminal or
disciplinary
investigations.

Police

« |nvestigate
possible crimes

« Conduct joint
investigations with
pariners

« Gather best
evidence to
maximise the
prospects for
prosecuting
offenders

« Achieve, with
partners, the best
protection and
support for the
person suffering
abuse or neglect —
including victim
support

Care Quality Commission

+ Register, monitor, inspect and regulate
services to make sure they provide people
with safe, effective, compassionate, high-

quality care

Intervene and take regulatory action on

breaches

Publish findings including perfformance

ratings




https://www.local.gov.uk/sites/default/files/documents/safeguarding-adults-roles-3e9.pdf



Adult Concern Pathways

Do you think that the adult concern meets the statutory safeguarding adults criteria?:
1.) The adult has needs for Care and Support (whether these have been assessed or are being met by the local authority or not)
2.) They are experiencing, or at risk of, abuse or neglect (use the decision-making tool to help); and
3.) As a result of Care and Support needs they are unable to protect themselves against the abuse or neglect

Further guidance on establishing whether the criteria is met is available here.

If you think that the criteria has been met, check the Safeguarding Adults Board Multi-Agency Policy and Procedures on Disclosure
and Raising a Concern.

A Safeguarding Adult Concern should be raised with the Local Authority area in which the abuse or neglect took place.

Gateshead Safeguarding Adults Concern should be raised via Gateshead Council Adult Social Care Direct:
v Online via Gateshead Council Website - here
v' By telephone — 0191 433 7033

e Quality of Care (Provider Concern

Every care provider should aim to provide effective, high-quality care and support for every individual. When the provider's standards
fall short there will be concerns over the quality of care. A quality of care concern is not safeguarding and does not merit a
safeguarding adults concern being submitted. However if concerns regarding the quality of care are allowed to continue unaddressed
then there is a risk of the poor care becoming normalised, leading to abuse and neglect, and a safeguarding concern should be
raised. Please note, any concern involving a person in a position of trust should be raised as a statutory safeguarding concern.



https://www.proceduresonline.com/gateshead/adultsg/p_over_aims_duties_princ.html#guidance-on-establishing-whether-criteria-is-met

https://www.proceduresonline.com/gateshead/adultsg/p_disclosure_rais_con.html

https://www.proceduresonline.com/gateshead/adultsg/p_disclosure_rais_con.html

https://www.gateshead.gov.uk/article/4816/Report-suspected-adult-abuse



If you have a concern about poor practice / quality of care within a provider setting, then in most circumstances this should be raised
in the first instance with the Provider manager.

If the matter is not resolved by the provider, then the following action could be taken:
e |If the provider is regulated, then raise a concern with the Care Quality Commission
v" Online via the CQC website - here
v" Telephone — 03000616161

e If you have professional generic concerns about the provider, you can raise a provider concern with the appropriate commissioner
— this could be commissioning services within the Local Authority or the Clinical Commissioning Group

e Social Care or Health Management

If you have a concern about an adult which relates to their social care and support needs or health needs, then this should be raised
with either Adult Social Care or the relevant clinician / healthcare manager i.e. GP, District Nurse, Community Psychiatric Nurse,
Continuing Health Care manager.

Adult Social Care (Gateshead Council)
v" Online via Gateshead Council website - here
(Online services include requesting an initial care assessment if someone is struggling with daily living, requesting a care and
support review if circumstances have changed or reporting suspected abuse or neglect. You are also able to submit a general

enquiry)
v' Telephone Adult Social Care Direct — 0191 4337033
Health
There are many Health services in Gateshead. If you know the health professional / team who is working with the adult, then contact
them directly.

If you are not aware of who to contact:



file://///vmnimble02/GendataCWL/HeathSocialCare/QA/SafeGuardBoardBusUnit/SAB/Policy&Procedures/here

https://www.gateshead.gov.uk/article/9972/Contact-Adult-Social-Care



Newcastle Gateshead Clinical Commissioning Group website includes a service directory for Gateshead health services here, which
includes information about all GP surgeries, hospitals, pharmacies, urgent care services, sexual health services and mental health
services.

Healthwatch Gateshead have provided a useful links page on their website which may help direct you to the service you require

e Non-Reportable

Incidents at this level do not require reporting on a case by case basis. However, agencies should keep a written internal record of
what happened and what action was taken. Actions / outcomes may include advice, information, signposting, risk management and
staff training. These records will be crucial if the incidents continue, or escalate in severity, and may be required for future
Safeguarding Adult Section 42 Enquiries, Safeguarding Adult Reviews, criminal investigations, regulatory inspections (i.e. CQC),
commissioning reviews or coroner inquests.

If an organisation identifies a concern relating to another organisation at this level, such as a provider, then the other organisation
should still be notified in case they are unaware and need to take action.

As further information is gathered, or new incidents occur, the concern may then become reportable to one of the pathways noted
above.

e Key Points to Consider

Police

If, at any point, it is disclosed that a crime has been committed or it is likely that a crime is going to occur then the police should be
contacted immediately. This is in addition the referral pathway that has been identified.

Emergency Response
v' Call 999 — if some is in immediate danger or support is required immediately



https://newcastlegatesheadccg.nhs.uk/your-health/find-a-service/

https://healthwatchgateshead.co.uk/useful-links/



Non-Emergency Police Response
v' Report an incident via the Northumbria Police website — here
v Call 101

Complaints

If you are not satisfied with the response of any of the referral pathways, then a formal complaint can be raised directly with the
organisation that you raised the concern with.



https://beta.northumbria.police.uk/our-services/report-it/report-an-incident/



Adult Concern Decision-Making Tool

The Decision-Making tool contains examples of concerns with an indication of what referral pathway may be appropriate. The
examples outlined are not an exhaustive list and does not provide an absolute definition. There will be cases that do not fit easily into
a specific level and advice should be sought from your organisation’s Adult Safeguarding Lead if there is any query as to which level
a concern should be placed in. Professional curiosity and judgement will always be required.

Types of Concerns have been grouped into the ten categories of abuse and neglect identified by the Care Act, plus some additional
common adult concern scenarios:

Care Act Categories of Concerns Common Adult Concern Scenarios

. Domestic : Medication Pressure Peer on Peer
Physical Sexual Psychological
Y Abuse Y 9 Errors Ulcers Abuse

. Discharge
Financial or Modern o B Trips and from a clinical
Material Slavery Discriminatory | Organisational Falls =it

Neglect and
Acts of Self-Neglect
Omission

Details about how to raise a concern via the different pathways are included in the final section of this guidance.





Quality of Care: Statutory Safeguarding:

Consider raising your concern with

Raise a Safeguarding Adult

the Provider / CQC / Commissioner  Concern (ensure the safeguarding

Low Level Harm / Poor Practice

criteria has been met)

Significant / Critical harm

Physical

e Error by staff causing no / little
harm, e.g. skin friction mark due to
ill-fitting hoist sling

e |solated incident caused by
another person (not in a position of
trust) causing no / little harm e.g.
one person using the service
strikes another but it leaves no
mark and does not cause
emotional distress

e Unexplained very light
marking/bruising found on one
occasion which does not suggest
that abuse / neglect may have
taken place

DoLS not considered or
implemented and Mental
Capacity Act (MCA) not followed
Inappropriate restraint used to
prevent harm that causes marks
to be left but no external medical
treatment / consultation required
(consider if require review of care
plan)

Recurring incidents caused by
another person causing no harm
/ minor injuries (consider review
of care plan)

Inappropriate restraint that causes
marks to be left but no external
medical treatment / consultation
required (consider if there needs to
be a disciplinary process / review
of restraint procedure)

Recurring incidents caused by
another person (not in a position of
trust) causing no harm / minor
injuries (consider review of
placements / consider review of
behaviour management policy)

Assault

Grievous Bodily Harm / Assault leading
to significant harm

Intended harm towards a person
Unexplained fractures / injuries to

any part of the body that may be

at various stages in the healing
process

Unexplained marking or lesions, burns,
cuts or grip marks on a number of
occasions

Accumulation of minor injuries on

one person

Deliberately withholding of food, drinks
or aids to independence

Deliberately force-feeding food or
drinks

Assault by another person using the
service requiring medical treatment
Mental Capacity Act (MCA) not
considered or followed with regards to
restraint






Where there is potential or actual Domestic Abuse disclosed, practitioner should complete a SafeLives Risk Indicator Checklist (RIC) which can be found
on the SafeLives website (including in languages other than English).

If the assessment suggests that there is high risk of significant harm the practitioner should discuss the case with the MARAC (Multi Agency Risk Assessment
Conference) Single Point of Contact for their agency and submit a referral, also copying in the Gateshead Council Domestic Abuse Team
(domesticabuseteam@gateshead.gov.uk).. The Gateshead Council Domestic Abuse Team will also support those assessed as Medium risk.

Where the RIC shows that risk is assessed as being standard risk, use the RIC to develop a safety plan and discuss with the client a referral to a specialist service
locally.

Further information can be found on the Gateshead Council website Domestic abuse - Gateshead Council

Domestic Abuse

The person has no current fears, there
are adequate protective factors, the

e One off incident with no injury or
harm experienced

e Occasional taunts or verbal
outbursts where the person has
capacity to decide they would not
like support

person does not want support and it is:

Subject to regular violent behaviour
Threats to kill / choke / suffocate etc.
In constant fear of being harmed

Sex without valid consent (rape)
Female Genital Mutilation (FGM)
‘Honour based’ violence and/or forced
marriage

Person denied access to medical
treatment / care / vital
equipment/finances to maintain
independence by alleged cause of risk
Frequent physical outbursts that cause
distress or some level or harm

Subject to stalking/harassment
Controlling or coercive behaviour is
witnessed

Unexplained marking or lesions or grip
marks on a number of occasions

10




https://safelives.org.uk/practice-support/resources-identifying-risk-victims-face

https://www.gateshead.gov.uk/article/8723/Domestic-abuse



Sexual Abuse

Not committed by a person in a

position of trust (e.g. a professional),

the adult has capacity and does not

want to raise a safeguarding concern

or receive support; and:

¢ Isolated incident of teasing or
unwanted attention, either verbal
or physical (but excluding
genitalia), where the effect on the
person is low

e |solated incident of teasing or low
level unwanted sexualised
attention (verbal or by gestures)
directed at one adult by another
whether or not capacity exists - no
harm or distress caused

e Being subject to indecent
exposure where the person isn’t
distressed and does not want to
take the matter further

Not committed by a person in a
position of trust (e.g. a professional),
the adult has capacity and does not
want to raise a safeguarding concern
but does want support from health or
social care; and:
¢ Non-contact sexualised
behaviour which causes
distress to the person at risk
e Recurring verbalised
sexualised teasing or
harassment

Sexual Abuse committed by
another service user that is an
isolated incident of teasing or
unwanted attention, either verbal
or physical (but excluding
genitalia), no harm or distress is
caused and the adult does not
want to raise a safeguarding
concern

Sex without valid consent (rape)
Sexualised touch or masturbation
without valid consent

Attempted penetration by any means
(whether or not it occurs within a
relationship) without valid consent

Any allegation of sexualised behaviour
relating to a person in a position of trust
against a person in their care, e.g. staff
and service user

Being made to look at pornographic
material against will/where valid
consent cannot be given

Voyeurism

Non-contact sexualised behaviour
which causes distress to the person at
risk

Verbal sexualised teasing or
harassment

Posting pictures of a sexual nature of
the adult online

11






Psychological

Isolated incident where an adult is
spoken to in a rude or
inappropriate way by a person not
in a position of trust — respect is
undermined but no or little distress
caused

Occasional taunts or verbal
outbursts which do not cause
distress between people using a
service

The Adult has capacity and does not
want to raise a safeguarding concern,
the incidents are isolated; and:

o Treatment that undermines dignity
and damages esteem

e Denying or failure to recognise an
adult’s choice or opinion

e Withholding of information to
disempower

e Occasional taunts or verbal
outbursts which do not cause
distress between people using a
service

Denial of basic human rights/civil
liberties, over-riding advance directive
Forced marriage, ‘honour based’
violence and Female Genital Mutilation
Prolonged intimidation
Vicious/personalised verbal attacks/
bullying

Humiliation of an adult

Emotional blackmail e.g. threats of
abandonment/ harm

The withholding of information to dis-
empower

Allegations or concerns relating to
‘cuckooing’

Concerns about, or signs of, someone
becoming radicalised

12






Financial or Material

Money is not recorded safely or
recorded properly, and immediate
actions have been taken to rectify
this

Single incident of missing
belongings / minimal amount of
money where there is no indication
of theft / abuse

High levels of visitors to the
property and the person does not
appear to be able to say no

The adult is socially isolated
Falling behind with bills

Property falling into disrepair
General deterioration in the
person’s health and wellbeing

Money is not recorded safely or
recorded properly and immediate
actions have not been taken by the
provider to rectify this

Recurring incidents of missing
belongings / minimal amount of
money where there is no indication
of theft or abuse

Suspected fraud/exploitation relating to
benefits, income, property or will,
including

‘Cuckooing’

Lasting Power of Attorney claimed to
exist but no evidence provided when
requested

Adult denied access to their own funds
or possessions

Misuse / misappropriation of property,
possessions or benefits by a person in
a position of trust or control. To include
misusing loyalty cards

Personal finances removed from adult’s
control

Adult coerced or misled into giving over
money or property

Adult not involved in a decision about
how their money is spent or kept safe

13






Modern Slavery

Modern slavery is regarded as
Serious Crime, with a legal
obligation to Report. There are
therefore no incidents which are
non-reportable.

N.B. It is common that potential
Victims may be unaware or unable to
understand the concept of exploitation
and control measures. They may also
be coached or scripted to prevent
disclosure to authorities.

Information that a person is being
exploited or controlled by others.
Information that a person is involved in
the exploitation of others.

Information that a location or vehicle is
involved in the accommodation or
transport of exploited persons.
Exploitation may relate to the
compulsion or coercion of another to
undertake sexual services, physical
labour (whether or not paid), domestic
work, enter into forced marriage,
undergo organ removal or even commit
criminal acts.

Coercion may take the form of threats
of violence to self or others, debt
management, threat of deportation,
psychological trauma or even
deception. This may include a false
promise of hierarchal progress in a

gang.

Any concerns about slavery, human
trafficking, forced labour or domestic
servitude must also be reported to the
police.

14






Discriminatory

Isolated incident of teasing
motivated by prejudicial attitudes
towards an adult’s individual
differences, no distress or harm
caused (not involving a person in a
position of trust)

Isolated incident of care planning
that fails to address an adult’s
specific diversity associated needs
for a short period, no distress or
harm caused

Care planning fails to address
diversity associated needs for a
short period, no distress or harm
caused

Failure to address diversity
associated needs for a short
period, no distress or harm caused
Isolated incident of teasing
motivated by prejudicial attitudes,
no distress or harm caused

Hate crime resulting in injury /
emergency medical treatment/fear for
life

Hate crime resulting in serious
injury/attempted murder/honour-based
violence

Inequitable access to service provision
as a result of diversity issue

Being refused access to essential
services

Humiliation, threats or taunts on a
regular basis

Recurring failure to meet specific care /
support needs associated with diversity
that cause distress

Denial of civil liberties e.g voting,
making a complaint

15






Organisational

Single incident of insufficient
staffing to meet all people’s needs
in a timely fashion but causing no
harm

A one-off medication error (with
minimal consequences)

Isolated missed home care visit -
no harm occurs and no other
person is missed that day

Care-planning documentation not
person-centred / does not involve
the person or capture their views
Lack of stimulation /
opportunities for people to
engage in social and leisure
activities

Denial of individuality and
opportunities to make informed
choices and take responsible
risks

An increase in the number of
complaints about a service
Changes in the behaviour and
demeanour of adults within the
service

Person not enabled to have a say
in how the service is run

Lack of stimulation / opportunities
for people to engage in social and
leisure activities

Denial of individuality and
opportunities to make informed
choices and take responsible risks
Person’s dignity is occasionally
undermined e.g. lack of privacy
during support with intimate care
needs, pooled under-clothing
Unsafe and unhygienic living
environments that could cause
harm to the person or have caused
minor injury requiring no external
medical intervention / consultation
Rigid / inflexible routines that are
not always in the person’s best
interests

Recurrent missed home care visits
where risk of harm escalates, or
one miss where harm occurs
Failure to recognise when external
medical intervention / consultation
is required, no harm done

Poor communication with family
members

Poor quality, or lack of choice in
food options

An increase in the number of
complaints about a service
Nutritionally inadequate food

Staff misusing position of power over
people using the service
Over-medication and / or inappropriate
restraint managing behaviour

A series of medication errors
Recurrent or consistent ill treatment by
care provider to more than one person
over a period of time

Recurrent or consistent incidents of
insufficient staffing resulting in harm
requiring external medical intervention
or hospitalisation

Recurrent incidents of insufficient
staffing resulting in some harm

Bad practice unreported and going
unchecked

Lack of engagement with partners
organisations i.e. GP visits, dental
appointments, dietician, speech and
language service

Failure to recognise when external
medical intervention / consultation is
required on multiple occasions and / or
harm occurs

Repeated missed visits by a domiciliary
care provider, distress or harm occurs
Anonymous safeguarding adult
concerns / whistleblowing allegations
An increase in the number of
complaints about a service

Previous concerns about care plans not
addressed

Delays or non-reporting of safeguarding
adult concerns
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Neglect and Acts of Omission

Isolated missed home care visit -
no harm occurs and no other
person is missed that day

Adult is not assisted with a meal /
drink on one occasion and no
harm occurs

Inadequacies in care provision
leading to discomfort - no
significant harm e.g. left wet for a
period of time

A fall where no significant harm
occurs, there are no other
indicators of neglect, and action is
being taken to minimise further risk
(see ‘Trips and Falls’ for more
guidance)

Person centred, evidence-based
care plan in place and being
followed. Not regularly reviewed
but no harm occurs

Care plan not person centred,
not linked to appropriate risk
assessments. No harm occurs
(if this affects more than one
person consider organisational
abuse)

Recurrent missed home care visits
where risk of harm escalates, or
one miss where harm occurs
Recurrent lack of care to extent
that there could be a future impact
on health and well-being e.g.
dehydration, malnutrition
(assessed to the capability of the
person reporting)

Care plan not person centred, not
linked to appropriate risk
assessments. No harm occurs (if
this affects more than one person
consider organisational abuse)
Care plan is not being followed, no
harm occurs

Failure to arrange access to life saving
services or medical care

Failure to intervene in dangerous
situations where the adult lacks the
capacity to assess risk

Discharge from hospital where harm
occurs that does require re-admission
within a short time period

Any fall where there is suspected
neglect or a failure to follow relevant
care plans, policies or procedure
Recurrent lack of care to extent that
health and well-being deteriorate e.g.
dehydration, malnutrition (assessed to
the capability of the person reporting)
Poor quality care plans leading to harm
and / or distress (if this affects more
than one person consider possible
organisational abuse)
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Self-Neglect

Self-care causing some concern -
no signs of harm or distress
Property neglected but all main
services work

Some evidence of hoarding - no
major impact on health/safety
First signs of not engaging with
professionals

Property shows some signs of
neglect

Evidence of low-level hoarding
No access to support

Refusing / non-engagement with
medical treatment / care /
equipment required to maintain
independence and health

Lack of essential amenities
Potential fire risk / gas leaks
High level of clutter / hoarding
Property / environment shows
signs of neglect that are
potentially damaging to health

The adult is living within a
commissioned service and;

e Refusing / non-engagement with
medical treatment / care /
equipment required to maintain
independence and health

Lack of essential amenities
Potential fire risk / gas leaks
High level of clutter / hoarding
Property / environment shows
signs of neglect that are potentially
damaging to health

Life in danger without intervention
Chaotic substance misuse
Environment injurious to health
Imminent fire risk / gas leaks

Access obstructed within property
Multiple reports from other agencies
Behaviour poses significant risk to self /
others

Tenancy at risk because of hoarding /
property condition, i.e. notice served
Lack of self-care results in significant
deterioration in health / wellbeing /
safety

Refusing / non-engagement with
medical treatment / care / equipment
and harm is occurring

18






Medication Errors

Isolated incident where the person
is accidentally given the wrong
medication, given too much or too
little medication or given it at the
wrong time but no harm occurs
Isolated incident causing no harm
that is not reported by staff
member

Isolated prescribing or dispensing
error by GP, pharmacist or other
medical professional resulting in
no harm

Covert administration if the
person lacks capacity without
having a best interest decision
recorded in the care plan

Recurring missed medication or
errors that affect more than one
adult but no harm occurs

Isolated medication error that
causes actual harm or ill health to
one adult but does no external
medical consultation / treatment is
required

Deliberate maladministration of
medications or failure to follow proper
procedures, including reporting of
medication errors

Pattern of recurring errors or an
incident of deliberate maladministration
Deliberate falsification of records or
coercive/ intimidating behaviour to
prevent reporting

Insufficient or incorrect policies and
procedures in place

Recurring missed medication or errors
that affect more than one adult and
result in actual or potential harm to one
or more adults

19






Pressure Ulcers

Single or isolated incident of

Grade 1 or 2 pressure ulcer

Grade 3 & 4, Unstageable and

suspected Deep Tissue Injury or

multiple grade 2 pressure ulcers

and:

- Acare planis in place

- Reasonable action is being
taken

- Other relevant professionals
have been notified (i.e. Tissue
Viability Nurse)

- There has been a full
discussion with the person,
their family or representative

Person not risk assessed with
regards to pressure ulcers, no
harm occurs

Adult has capacity and makes an
informed decision to decline
treatment. A pressure ulcer
develops.

Person not risk assessed with
regards to pressure ulcers, no
harm occurs

Grade 3 & 4, Unstageable and
Suspected Deep Tissue Injury and

No assessment and care planning
has been completed or is of a very
poor quality

No professional advice or support
has been sought at the appropriate
time

Failure to follow the advice of
clinical specialists

Failure to provide suitable pressure
relieving equipment

There are other indicators of abuse
or neglect

Evidence demonstrates that this is
part of a pattern or trend
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Isolated incident where no
significant harm occurs
Multiple incidents where no
significant harm occur, and:

Multiple incidents where no harm
or distress occurs, the adult has
capacity and does not want a

safeguarding concern raised; and:

Any incident resulting in intentional or
intended physical or emotional harm or
risk of harm to the person, including
hate crimes, e.g. multiple incidents of

with the person, their family or
representative

v/ There are no other indicators
of abuse or neglect

5 - Acare planis in place - There is no care plan / poor remarks and / or name-calling or
2a - Action is being taken to care plan is in place inappropriate language
f minimise further risk - No action is being taken to Any incident where a weapon or other
3 - Other relevant professionals minimise further risk object is used with the deliberate
o have been notified - Other relevant professionals intention of harm
S - There has been full discussion have not been notified Repeated incidents where the victim
o with the person, their family or - There has been no / limited lacks capacity and is unable to take
& representative discussion with the person, action to defend themselves
- There are no other indicators their family or representative The victim is, or appears to be, fearful
of abuse or neglect in the presence of the other person or
is adapting their behaviour to pacify or
avoid the other person
Isolated incident where no One person experiencing One off fall of more than one Any fall resulting in significant injury or
significant harm occurs recurring falls whilst in a care person within the same care death where there is suspected abuse
Multiple incidents where no setting or receiving care services setting and no harm has occurred. or neglect by a staff member or other
significant harm occurs and: and no significant harm has person or a failure to follow relevant
% v' Acare planis in place occurred which may require a care plans, policies or procedures
L v/ Action is being taken to review of care plan.
= minimise further risk
@ v' Other relevant professionals
a have been notified
= v' There has been full discussion
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Discharge from a
Clinical Setting

Deterioration of person due to
medical condition — all support
services in place

Poor discharge from clinical
setting leading to support
services not being set up.
Causes no harm or distress / low
level harm or distress to person.

Poor discharge from clinical setting
leading to support services not
being set up. Causes no harm or
distress / low level harm or
distress to person.

Poor discharge planning from a clinical
setting, failure to refer person to
appropriate support services, leading to
significant harm / possible
hospitalisation / irreparable damage /
death

22
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Practice Tool to Aid Decision Making — Part A - Immediate Risk Assessment

1. Vulnerability of the
adult at risk

Less

vulnerable

More

vulnerable

CE——

e Does the adult have needs for care and support?
(Section 42 must be referred if criteria met, see
definitions)

e Can the adult protect themselves?

e Does the adult have the communication skills to
raise an alert?

e Does the person lack mental
capacity?

e Is the person dependent on the
alleged perpetrator?

e Has the alleged victim been
threatened or coerced into making
decisions?

The abusive act

Less serious

More Serious

CEEEEE———

Questions 2-9 relate to the abusive act and/or the alleged perpetrator. Less serious
concerns are likely to be dealt with at initial enquiry stage only, whilst the more serious
concerns will progress to further stages in the safeguarding adult’s process.

2. Seriousness of the

Refer to the table overleaf. Look at the relevant categories of abuse and use your

not illegal

alleged abuse Low Significant Critical knowledge of the case and your professional judgement to gauge the seriousness of
concern.

Y use % | isomed | Recentabuseinan | Repeated | e PR R betE o SR e e e e specic

incident ongoing relationship abuse P . ) P o
time period. Please refer to local guidance.

4. Risk of repeated ] e Isthe abuse less likely to recur with significant changes, e.g. training, supervision,

Unlikely to ] ; ) . . 3
abuse on the adult at recur Possible to recur Likely to recur respite, support or very likely even if changes are made and/or more support provided?
risk

5. Impact of abuse on Some impact but not Serious lona- e Impact of abuse does not necessarily correspond to the extent of the abuse — different
the adult at risk No impact pact lous fong people will be affected in different ways. Views of the adult at risk will be important in

long-lasting lasting impact o )
determining the impact of the abuse.
6. Impact on others L . Other people may be affected by the abuse of another adult;
P No one else Others indirectly Others directly peop . y ) Y : .
e Are relatives or other residents/service users are distressed or affected by the abuse?
affected affected affected o ) i
e Are other people intimidated and/or their environment affected?

7. Risk of repeated Are others (adults and/or children) at risk of being abused;

abuse on others Others not at Possibly at risk Others at e Very unlikely?
risk serious risk e Less likely if significant changes are made?
e This perpetrator/setting represents a threat to other vulnerable adults or children.

8. Intent of person(s)/ e |sthe act/omission a violent/serious unprofessional response to difficulties in caring?
organisation Unintended/ ill- Ovbportunistic Deliberate/ e Isthe act/omission planned and deliberately malicious? Is the act a breach of a
alleged to have informed PP Targeted professional code of conduct?
caused harm *The act/omission does not have to be intentional to meet safeguarding criteria

9. lllegality of actions Bad practice - Serious Seek advice from the Police if you are unsure if a crime has been committed.

Criminal act criminal act e Isthe act/omission poor or bad practice (but not illegal), or is it clearly a crime?
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Part B — Categories and Concern Level Examples

Types of
abuse and
seriousness

Concerns may be notified to the Local Authority, but
these are likely to be managed at Initial Enquiry
stage only. Professional judgement or concerns of
repeated low-level harm will progress to further
stages in the safeguarding adult’s process.

Concerns of a significant or critical nature should be referred to the Local Authority (with consent of
the alleged victim where this is relevant and appropriate to do so). They will receive additional scrutiny
and progress further, under safeguarding adult’s procedures. Where a criminal offence is alleged to
have been committed, the Police will be contacted. Other emergency services should be contacted as

required.

Category Low Significant or critical
Physical e Staff error causing no/ e |solated incident involving | e Inexplicable marking or lesions, e Inappropriate restraint e Grievous bodily harm/assault
little harm, e.g. skin service user on service cuts or grip marks on a number of e Withholding of food, drinks or aids with weapon leading to
friction mark due to ill- user occasions to independence irreversible damage or death
fitting hoist sling e Inexplicable very light e Inexplicable fractures/injuries
e Minor events that still marking found on one e Assault
meet criteria for occasion
‘incident reporting’
Medication o Adult does not receive e Recurring missed e Recurring missed medication or e Deliberate maladministration of e Pattern of recurring errors or an
prescribed medication medication or errors that affect more than one medications incident of deliberate
(missed/wrong dose) on administration errors that adult and/or result in harm e Covert administration without maladministration that results
one occasion - no harm cause no harm proper medical authorisation in ill-health or death
occurs
Sexual e Isolated incident of teasing e Minimal verbal e Recurring sexualised touching or e Attempted penetration by any e Sex in a relationship
(including or low-level unwanted sexualised teasing or isolated or recurring means (whether or not it occurs characterised by authority
sexual sexualised attention banter. masturbation without consent. within a relationship) without inequality or exploitation e.g.
exploitation) (verbal or touching) e Voyeurism without consent consent receiving something in return for
directed at one adult by e Being subject to indecent e Being made to look at carrying out a sexual act.
another, whether or not exposure pornographic material against e Sex without consent (rape)
capacity exists e Grooming including via the will/where consent cannot be
internet and social media given
Psychological | e Isolated incident where e Occasional taunts or e Treatment that undermines e Humiliation e Denial of basic human rights/civil
/Emotional adult is spoken to in a rude verbal outburst. dignity and esteem e Emotional blackmail e.g. threats or liberties, over-riding advance
or inappropriate way — e Withholding of e Denying or failing to recognise abandonment/harm directive
respect is undermined but information to adult’s choice or opinion. e Frequent and frightening verbal e Prolonged intimidation
no/little distress caused disempower outbursts or harassment e Vicious/personalised verbal
attacks
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Part B — Categories and Concern Level Examples (cont’d)

Category Low Significant or critical
Financial o Staff personally e Adult not routinely e Adult’s monies kept in a joint e Misuse/misappropriation of ¢ Fraud/exploitation relating to
benefit from users’ involved in decisions bank account — unclear property or possessions of benefits benefits, income, property or will
funds, e.g. accrue about how their money arrangements for equitable by a person in a position of trust or e Theft
‘reward’ points on is spent or kept safe — sharing of interest control
their own store capacity in this respect is | e Adult denied access to his/her e Personal finance removed from
loyalty cards when not properly considered. own funds or possessions adult’s control
shopping e Non-payment of care e Ongoing non-payment of care fees
e Money not recorded fees not impacting on putting a person’s care at risk
safely and properly care.
Neglect e Isolated missed home e Inadequacies in care e Recurrent missed home care e Ongoing lack of care to the extent e Failure to arrange access to

care visit where no
harm occurs

Adult is not assisted
with a meal/drink on
one occasion and no
harm occurs

Adult not bathed as
often as would like —
possible complaint

provision that lead to
discomfort or
inconvenience - no harm
occurs e.g. being left wet
occasionally.

Not having access to aids
to independence

visits where risk of harm
escalates, or one miss where
harm occurs

e Hospital discharge without
adequate planning and harm
occurs

that health and wellbeing
deteriorate significantly, e.g.
pressure wounds, dehydration,
malnutrition, loss of
independence/confidence.

lifesaving services or medical
care.

e Failure to intervene in dangerous
situations where the adult lacks
the capacity to assess risk.

Self-Neglect

Incontinence leading
to health concerns

Isolated/ occasional
reports about unkempt
personal appearance or
property which is out of
character or unusual for
the person

e Multiple reports of concerns from
multiple agencies

e Behaviour which poses a fire risk
to self and others

e Poor management of finances
leading to risks to health,
wellbeing or property

e Ongoing lack of care or behaviour
to the extent that health and
wellbeing deteriorate significantly
e.g. pressure sores, wounds,
dehydration, malnutrition

e Failure to seek lifesaving services
or medical care where required

o Life in danger if intervention is
not made in order to protect the
individual

Organisational
(any one or
combination of
the other forms of
abuse)

Lack of stimulation/
opportunities for
people to engage in
social and leisure
activities

e Service users not
given sufficient voice
or involve in the
running of the service

Denial of individuality
and opportunities for
service user to make
informed choice and
take responsible risks
Care-planning
documentation not
person-centred

e Rigid/inflexible routines

e Service user’s dignity is
undermined e.g. lack of privacy
during support with intimate
care needs, sharing under-
clothing

e Bad/poor practice not being
reported and going unchecked

e Unsafe and unhygienic living
environments

o Staff misusing their position of
power over service users

e Over-medication and/or
inappropriate restraint used to
manage behaviour

e Widespread consistent ill-
treatment
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Part B — Categories and Concern Level Examples (cont’d)

Category

Low

Significant or critical

Discriminatory

e Isolated incident of
teasing motivated by
prejudicial attitudes
towards an adult’s
individual differences

e Isolated incident of care
planning that fails to
address an adult’s
specific diversity
associated needs for a
short period

e QOccasional taunts

e Inequitable access to service
provision as a result of a diversity
issue

e Recurring failure to meet specific
care/support needs associated
with diversity

e Being refused access to essential
services

e Denial of civil liberties e.g. voting,
making a complaint

e Humiliation or threats on a regular
basis, recurring taunts

e Hate crime resulting in
injury/emergency medical
treatment/fear for life

e Hate crime resulting in serious
injury or attempted
murder/honour-based violence

Modern Slavery

e All concerns about modern slavery are deemed to be
of a significant/critical level

e Limited freedom of movement

e Being forced to work for little or
no payment

e Limited or no access to medical
and dental care

o No access to appropriate
benefits

e Limited access to food or shelter

¢ Be regularly moved (trafficked) to
avoid detection

e Removal of passport or ID
documents

¢ Sexual exploitation

e Starvation

e Organ harvesting

¢ No control over movement /
imprisonment

e Forced marriage

Domestic Abuse

e [solated incident of
abusive nature

e Occasional taunts or
verbal outbursts

e Inexplicable marking or lesions,
cuts or grip marks on a number
of occasions

o Alleged perpetrator exhibits
controlling behaviour

e Limited access to medical and
dental care

e Accumulations of minor incidents

e Frequent verbal/physical
outbursts

e No access/control over finances

o Stalking

e Relationship characterised by
imbalance of power

e Threats to kill, attempts to
strangle choke or suffocate

e Sex without consent (rape)

e Forced marriage

¢ Female Genital Mutilation (FGM)

e Honour based violence

The Safe Lives Risk Assessment Checklist should be used to determine the level of risk in domestic abuse cases and a referral made into
MARAC where appropriate
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Part C - Safeguarding Actions Log (should be used by all commissioned services in monitoring low level instances, and BOTH concerns
referred and not referred, may be equally utilised by hon-commissioned services and other agencies).

Date

Unique
ID/Reference for
Individual

Reported to
Local Authority
(Tick if Yes)

Managed
Through internal
processes
(Tick if yes)

Concern Details

Actions Taken

Outcome

Review Date

Name, Role and
Signature
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Practice Tool Guidance Notes

Acknowledgement

We would like to acknowledge Newcastle Safeguarding Adults Board for sharing their work
with us in the development of this practice tool.

Purpose

The purpose of this practice tool is to assist practitioners in assessing the seriousness and
level of risk associated with a safeguarding adults concern. It is primarily for use by
Safeguarding Adults Managers, within the Local Authority, to assist with their decision-
making at the point of receiving a safeguarding adults concern; however, others may find it
helpful to refer to this tool when responding to a concern of abuse or neglect. The tool is not
intended to replace professional judgement.

The tool has been developed to ensure a common understanding across local partnerships
and agencies with a view to ensure a consistent approach.

A number of reasons are provided to support the need for this tool:

Establishing a benchmark to assess the level of vulnerability of an individual;
Establishing a measure of consistency;

Identification and management of the demand of low, significant, and critical level concerns.

Consistency

There is a need for a consistent approach to safeguarding adults. Appropriate guidance is
seen as a good way to achieve this. This safeguarding adult practice tool, is linked to the
locally agreed multi-agency procedures and in learning and development opportunities.

Practitioners are encouraged to use their professional judgement and to consider each case
on an individual basis. Additional processes may need to be considered for some sections of
the community who are harder to reach.

The Care Act

The Care Act statutory guidance states that: “Local Authorities must make enquiries, or
cause others to do so, if they reasonably suspect an adult:

Has needs for care and support (whether or not the local authority is meeting any of those
needs) and,;

Is experiencing, or at risk of, abuse and neglect; and

As a result of those care and support needs is unable to protect themselves from either the
risk of, or the experience of abuse or neglect.”

There is no longer a “significant harm” threshold for action under safeguarding adult’s
procedures.
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However, any actions taken must be proportionate to the level of presenting risk or harm and
be driven by the desired outcomes of the adult or their representative. Referring agencies
need to use their professional judgement, consider the views of the adult at risk and where
appropriate, seek consent for sharing information on a multi-agency basis.

If a decision is made not to refer to the Local Authority, the individual agency must make a
record of the concern and any action taken, please refer to Part C — Safeguarding Actions
Log. Concerns should be recorded in such a way that repeated, low level harm incidents
and/or patterns are easily identified and subsequently referred.

Not referring under safeguarding adult’s procedures, does not negate the need to report
internally or to regulators/commissioners as appropriate.

Where a concern is referred on a multi-agency basis, a Local Authority Safeguarding Adults
Manager will then use the risk threshold tool to determine whether safeguarding adult’s
procedures will continue beyond the Initial Enquiry stage.

The following diagram highlights the different stages from point of concern to Safeguarding
Adults (Section 42) Enquiry and afterwards:

s N\
Stage 4 (Quality Assurance)
\ J
p— S— person-led
o Stage 3
Critical (Strategy/Investigation/Actions Outcome-
Cgr?]rgéx and/or Safeguarding Plans) focussed
case Safeguardgngqﬁidr;lts Formal Proportionate
S — Consistent
Slg,?;r'ﬁ]am Stage 2 (Further Information Resource
Gathering) Safeguarding Adults efficient
1o e Initial Enquiry

Publicly
harm S —

accountable
Stage 1 - Safeguarding Concern

ﬁ

Managing the different levels of harm

In order to manage the large volume of concerns which come under safeguarding adult’s
policy and procedures, there is a need to differentiate between those concerns relating to
low level harm/risk and those that are more serious. Whilst it is likely that concerns relating
to low level harm/risk will not progress beyond an Initial Enquiry Stage, the concern will be
recorded by the Local Authority and proportionate action taken to manage the risks that have
been identified. This may include: provision of information or advice; referral to another
agency or professional; assessment of care and support needs. The sharing of low level
concerns helps the Local Authority to understand any emerging patterns or trends that may
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need to be taken into consideration when deciding whether safeguarding adult’s procedures
need to continue.

Making Safeguarding Personal

In recent years there has been a clear shift towards Making Safeguarding Personal, with a
range of guidance and information issued to support all agencies to embed this methodology
in their safeguarding practice.

Making Safeguarding Personal is equally supportive of the six key principles of Adult

Safeguarding:

Empowerment Presumption of person led decisions and informed consent.

Protection Support and representation for those in greatest need.

Prevention It is better to take action before harm occurs.

Proportionality Proportionate and least intrusive response appropriate to the risk
presented.

Partnership Local solutions through services working with their communities.
Communities have a part to play in preventing, detecting and reporting
neglect and abuse.

Accountability Accountability and transparency in delivering safeguarding.

Practitioners are required to be mindful of both Making Safeguarding Personal and the six
key principles, when arriving at any decision.

Consideration should always be given to ensuring that the ‘autonomy’ of individuals can be
evidenced, for example, through ‘positive risk taking’ or appropriate representation.
Safeguarding Adult Managers may also refer to the Darlington Positive Risk Taking — A
Person Centred Approach Guidance.

Using this Safeguarding Adults Practice Tool

The tool has been designed to consider both the vulnerability of the adult at risk, the
seriousness of the abuse that is occurring, the impact of the abuse and the risk of it
recurring.

Regular, low level concerns can amount to a far higher level of concern which then requires
more in-depth investigation or assessment under safeguarding adults’ procedures. Each
local area has an escalation policy in place to aid professional judgement in these
circumstances. This means that a specified number of safeguarding adults concerns
reported to the Local Authority in a specified timeframe will result in further action under
safeguarding adults’ procedures. Please refer to each area’s policy and procedure.

The tool is not designed in a way in which further actions are determined by achieving a
score or a specified number of ticks. It is there to provide guidance and key considerations
for practitioners who are assessing and managing risk.
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Overview

» What is organisational abuse®¢

» The signs, indicators and risk factors for organisational
abuse

» Organisational abuse enquiries
» Learning from SARs about organisational abuse

» The work of CQC on closed cultures and restrictive
practices.

» Right support, right care, right culture
» |ldentitying closed cultures at inspection





Defining organisational abuse

‘neglect and poor care practice within an institution or specific care
setting such as a hospital or care home, for example, or in relation to
care provided in one’s own home. This may range from one orf
incidents to on-going ili-treatment. It can be through neglect or poor
professional practice as a result of the structure, policies, processes
and practices within an organisation”

Organisational abuse definition, Care Act Statutory
Guidance (2014)





Signs and indicators of organisational
abuse

Do you have concerns apbout...

» Management & leadership

» Staff skills, knowledge and practice

» Adults’ behaviours and wellbeing

» A closed culture

» The way services are planned and delivered
» Quality of basic care and the environment

Marsland P, et al, Centre for Applied Research and Evaluation, University of Hull, October 2012




https://www.hull.ac.uk/work-with-us/research/site-elements/docs/groups/early-indicators-of-concern-for-older-people.pdf



Who might idenftity organisational

abusee

Adults af risk

Family, friend, neighbour, informal carer
Member of staff (a "whistleblower”)
Commissioner

Regulator (e.g. CQC, Charities Commission)

Advocate

vV v v v v v Vv

Ofther professional (visiting/supporting adults using the
service)

» As part of ongoing S42 enquiry about an individual






Acting upon organisational abuse

» First responsibility o act must be with the provider of the service

» Duty to correct abuse/neglect and protect the adult(s) from harm as soon
as possible

» Need to inform others (e.g. safeguarding/regulators/commissioners)
Care and Support Statutory Guidance (paras 14.68-14.75)
Use usual safeguarding adults referral pathways and documentation
If a decision is made not to refer an incident/concern on a multi-agency basis then a record must be made of the

concern and any action taken. Concerns should be recorded in such a way that repeated, low level harm incidents are
easily identified and subsequently referred.






Clarifying what you are concerned

about

» What is the abuse or neglect that you are
concerned about — give specifics of who, what,
where, when.

» What has been the impact on the person(s)
» Information about the people at risk
» Any actions already taken/planned to be taken





Organisational abuse enquiries

* Follow a similar format to other S42 enquiries
* Can be complex

* In Newcastle organisational abuse enquiries are led by the Safeguarding
Adults Unit

* Making e |dentify risks *Input from *Enquiries and *Take action *Provider
Safeguarding and agree provider, action reflect that will service key
Personal actions to commissioners, level of prevent abuse role in

manage these regulator and risk/harm happening investigating
risks others *Not used to again. and taking
*Placing infimidate eldentify action
authority learning for

involvement future cases.



https://www.newcastlesafeguarding.org.uk/safeguarding-adults-unit/



Learning from SARs about

organisational abuse

Winterbourne View Hospital (South Gloucestershire)

Kingswood (West Sussex)

Nightingale Homes (South Gloucestershire)
Maria (Suffolk)
Autumn Grange Care Home (Nottingham City)

Joanna, Jon, Ben (Norfolk)

Eileen Dean (Lewisham)
Whorlton Hall
Edenfield Cenftre

vV vV v vV vV v vV vV VvV Y



https://hosted.southglos.gov.uk/wv/report.pdf

https://www.westsussexsab.org.uk/media/fy0jqg02/kings-olr-final-draft.pdf

http://sites.southglos.gov.uk/safeguarding/wp-content/uploads/sites/221/2018/10/SAR-Nightingale-Learning-Brief-Oct-2018.pdf

https://suffolksp.org.uk/assets/Safeguarding-Adults-Review-Maria.pdf

https://nationalnetwork.org.uk/SCIE%20Library%202015-2018/28%20Nottingham%20Autumn%20Grange%20Exec%20Summ%20Dec%202016.pdf

https://www.norfolksafeguardingadultsboard.info/assets/SARs/SAR-Joanna-Jon-and-Ben/SAR-Rpt-Joanna-JonBen_FINAL-PUBLICATION02-June2021.pdf

https://www.safeguardinglewisham.org.uk/lsab/lsab/publications/safeguarding-adult-reviews



Recurring themes

Out of area placements

Rigid routines

Lack of meaningful activities

Inappropriate use of restraint

Lack of professional curiosity and challenge

Building up intelligence from different sources

Toxic work environments

Involving and listening to the adults, their families and friends

Concerns noticed, but not acted upon — unable to quantify what concern was.

Adults at risk not believed or unable fo communicate

vV vV vV vV vV v vV v v v Y

Closed cultures





Safeguarding — closed cultures and

restrictive practice

Hayley Moore
Interim Deputy Director Safeguarding
& Closed Cultures

November 2022

CareQuality
Commission





Our role and purpose

The Care Quality Commission is the Qe
iIndependent regulator of health and
adult social care in England.

We make sure health and social care
services provide people with safe,
effective, compassionate, high-quality
care and we encourage care services
to Improve

CareQuality
Commission






Unique oversight of care

* IS it safe?
Is it effective?
Is It caring?
IS It responsive?
Is it well-led?

23,215 adult social care services

138 NHS acute hospital trusts

294 independent acute hospitals

83 community health providers or locations
10 NHS ambulance trusts

129 Independent ambulance services
199 hospices

49 NHS mental health trusts

227 independent mental health locations
10,944 dental practices

6,430 GP practices

165 Urgent care and out of hours

Q

CareQuality
Commission





The challenge

 How do you know what’s happening in your service?
« Are you sure closed cultures aren’t developing?

« Are you doing everything you can to
ensure the people in your care are safe
and receiving good quality care?

« Are you ensuring person-centred,
culturally appropriate, and considerate
care is being delivered?

CareQuality

Commission





Commission NMISsion

Leadership and culture QCareDuality eQuality

* Involving people who use services and their
families

« Shaping the culture of the organisation

- Staff feeling valued, given a voice and
empowered to ‘steer the ship’

» Constant focus on improvement

15





What brought us here?

We've seen too many times over the past few years that people aren’t getting
access to the right care.

Prof. Glynis Murphy report - Independent reports after Whorlton hall

Closed Cultures - These reports led to our closed cultures work

Out of sight who cares? review — focused on the use of
restrictive practices such as: restraint, seclusion and segregation
for autistic people and people with a learning disability and / or
mental health condition

The work to transform services is about making
changes, for the benefit of all the people using them.

CareQuality

Commission



https://www.cqc.org.uk/news/stories/cqc-publishes-second-part-independent-review-its-regulation-whorlton-hall

https://www.cqc.org.uk/publications/themes-care/our-work-closed-cultures

https://www.cqc.org.uk/publications/themed-work/rssreview



Out of sight, who cares? — an update

In March we published an update to the report. Progress on meeting the
recommendations has been limited with just four of the 17 being partially met and 13
not met.

We found that:
« There are still too many people in hospital
« Once in hospital they often stay too long

 In hospital they do not always experience therapeutic care and are still subject to
too many restrictive interventions.

“There is still much to be done to ensure that
people with mental ill health, those with a
learning disability and autistic people, get the
right support at the right time”

CareQuality
Commission





Right support, right care, right culture

Describes what we expect good care to look like for |
autistic people and people with a learning disability, Qs
covering registration through to inspection across all

services

« Right support: Model of care and setting maximises
Right support, right care,

people's choice, control and independence right culture
- Right care: Care is person-centred and promotes T
people's dignity, privacy and human rights

* Right culture: Ethos, values, attitudes and
behaviours of leaders and care staff ensure people
using services lead confident, inclusive and
empowered lives

CareQuality
Commission






Safeguarding and closed cultures

This isn’t just about hospitals...

 What do you see?

 What do you hear?

 What do you read?

 How do you respond?

CareQuality
Commission





Recognise, respect, respond

All service providers should recognise, respect and respond to deliver good care
and treatment for people.

Recognise — each person's individuality

Respect — the humanity and rights of each
Individual

Respond — to their needs and aspirations

Focusing on equality and human rights can improve
the quality of care, even at times of financial constraint < _#
Equally Outstanding — Good Practice Resource |

CareQuality
Commission



https://www.cqc.org.uk/publications/equally-outstanding-equality-human-rights-good-practice-resource-november-2018



Getting under the culture on inspections

We are doing this by:
* Improving our inspection
e using our enforcement

* Inspections focus on the experiences of people
living in the service

 Inspection teams of the right people

* Observation at the heart of the process

* The introduction of the new Quality of Life Tool
« Communication tools — Talking mats pilot
 Our reports will reflect what life is like for people
« Enforcement will be used to support services to improve or stop providing care

CareQuality
Commission






Taking the right action

Making sure we support services to improve and take
the right action where they don't

| will not be asked to move to a service that isn’t

safe \ A)“’ Aagl

| won't be expected to continue to live in a service that doesn’t meet my needs

« Strengthened action has been effective

« Better quality care. Only truly ‘good’ services getting a good rating

* People’s experiences better influence our ratings and monitoring decisions

* People are found the right place to live, not an available bed

* People go into hospitals only when that is the right place

 Effective hospitals will get people well and back into the community promptly

CareQuality
Commission






Commission

Example of a closed culture Q CareQuality

Older people’s service — 44 people lived there

* Whistle blower contacted CQC —allegations of physical abuse

* 39 Section 42 safeguarding investigations were underway

* CQC inspection uncovered a catalogue of abuse taken place over a two year period
* 7 staff members came forward

* Home was rated inadequate and placed into special measures

* Provider decided to close the home

23





Publications
https://www.cqgc.org.uk/
publications

Provider Bulletin
https.//www.cgc.org.uk/news/newsletters-
alerts/email-newsletters-cqc or Search: CQC bulletin

Social

@CQCProf @CQCProf e
. . health and social care

youtube.com/user/cgcdigitalcomms

from 2021

facebook.com/CareQualityCommission

Digital platform

| https://cqc.citizenlab.co/en-GB/
or Search: Citizenlab CQC

Q&rmaaty
a"HE A
Podcasts et ecde
Wherever you listen to podcasts A T fi
Search: CQC Connect
Blogs o W
s HEALTHYNEEDAND
Medium nttps:/medium.com/@CareQualityComm | LTS i
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ESM Provider Briefing Note - 2022.pdf
Durham Safeguarding Adults Partnership (DSAP) Durham
Working with Providers @ :""9"","""9 Advuits
. . artnership
Executive Strategy Meetings

0 To provide guidance and support to service providers when invited to parficipate/engage in an Executive Strategy Meeting (ESM)

What is an executive strategy meeting?

It's a multi-agency process that supports an effective action-led response to concerns in relation to a service provider. It applies to all
services that work with and provide services to adults with care and support needs, regardless of who funds that provision. It applies to
both commissioned and non-commissioned services. The local authority and local clinical commissioning group work closely together to
support local processes.

Why you have been invited....

Whistleblowing

An executive strategy process is usually friggered when:

As a provider you will be familiar with

e There are serious concerns about the quality of service, that raises question of a provider's whistleblowing, any policy and

ability to provide good quality care to adults with care and support needs, or

e There are serious concerns relating to large scale abuse within an organisation/provider, or guidance.

e There is concern as to whether the provider is failing to comply with the standards within a Sometimes a whistleblowing report to
commissioned contract. the local authority, a partner agency

or a regulatory body may trigger a

The local authority and local clinical commissioning group do not limit their view of what may process. Should this be the case, the

trigger a process, there may have been a serious one-off incident, or a pattern of incidents, but Chair of the process will share as

the main aim is to work together with you/your organisation to explore the causes and support much information as possible with you

you to address those issues, this is likely to result in identifying action(s) to be taken. as a provider, whilst ensuring the

protection of the ‘whistle-blower’.

Ensuring the safety of adulfs (with care and support needs) in receipt of care is key and that
can only be achieved by working together.
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The overarching principles of an effective process....

It's essential for all involved parties to:

|
Ol

¥
$

Demonstrate respect for all representatives/agencies/involved parties

Offer ‘equity of opportunity’ to fully participate in the process

Be expected to ‘air’ and ‘share’ concernsin a ‘safe’ environment

Have ‘opportunity’ to ‘review and explore’ the issues and causes openly and with transparency

Support the effective identification of learning and actions for change (including any mechanisms for monitoring and/or additional support requirements to

sustain change)

Value all voices, including the voice of adult(s) in receipt of service(s) and their representatives (where appropriate)
Commit to the principle of ‘working fowards ensuring everyone remains as safe as possible through the service(s) they receive’
Commit to maintaining an effective collaborative/inter-agency ethos of ‘working with' throughout the process

What you may be asked for:

You may be requested to provide arange of

information which can include (not

exhaustive):

¢ Details about historic and/or current
concerns

¢ Information relating to compliments and
complaints — client/family views of the
service

¢ Updates of communication with
clients/families

o Staffing information (for example,

knowledge, skills, behaviours and/or culture

issues, recording practices
¢ In-house policy/protocols

¢ Notfification(s) to Care Quality Commission,

Professional Bodies
¢ Audit activities and action plans
e Adherence to MCA/DolLS

What does this mean for you or your agency when you attend?
Ensuring the ‘safety of all clients’ in receipt of care

Engaging and cooperating in any individual (S42) safeguarding enquiries running
parallel to this process

Responding to any information requests in a timely manner
Sharing your own/your agency views, with openness and transparency
Alerting the Chair to any change in attendance and the reason(s) why as soon as is
practicable (and at least 5 working days ahead of any planned meeting where
possible)

Raising disagreement with minutes of meetings or timescales set for action(s) with
rationale

Continuing to report safeguarding concerns (in line with local guidance or as agreed by
the process)

Identifying resource(s) required and/or any internal support to effectively discharge
action(s) identified

Preparing and producing evidence of any ongoing/completed action(s) to a
nominated local authority single point of contact (in a timely fashion)

Seeking your own internal legal, human resources advice

Cooperating with CQC and or Police for any criminal investigation processes
Continued notification to the Care Quality Commission and where expected
Sharing update with relevant internal management structures
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Further information and guidance

The Care and Support Statutory Guidance (Section 14.9) informs agencies that

- Safeguarding is not a substitute for:

o providers’ responsibilities to provide safe and high-quality care and support

e commissioners regularly assuring themselves of the safety and effectiveness of
commissioned services

o the Care Quality Commission (CQC) ensuring that regulated providers comply
with the fundamental standards of care or by taking enforcement action

e the core duties of the police to prevent and detect crime and protect life and

property

\

There are several source(s) of support and guidance available to providers (not
exhaustive):

Assessing, Managing and Responding to Risk

Durham Safequarding Adults Partnership Risk Factor Checklist
Durham Safeguarding Adults Partnership Risk Tool
Safequarding Adults in Care Homes, National Institute for Health and Care Excellence

(NICE)

Training

Durham Safeguarding Adults Partnership

Good practice in Safeguarding Training NICE and the Social Care Institute for Excellence
(SCIE)

Creating a safequarding culture, (NICE)

Whistleblowing Guidance
NHS England,

PROTECT,

CQC Guidance for Providers,

N

/ A Provider Experience of the Process \

“What made a significant real difference was the
honest and open engagement with Durham County
Council which both challenged us to improve the
service and enabled a partnership approach to
reach a solution....It really was a learning exercise for
our organisation, it led to improved service delivery
and ensured that our home can continue to deliver

support to people who need it" ‘/

The cooperation, engagement
and the responsiveness of all
agencies serves to support an
effective process

The Chair of the process will be able to advise
of any agreed information sharing
requirements including the continued reporting
of concerns.

If you are unsure, and an adult is experiencing
or af risk of abuse of neglect you should report
your concern(s) to:

Social Care Direct - 24 hours a day

03000 267979

e
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https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance

http://www.safeguardingdurhamadults.info/media/13840/Risk-factors-recording-sheet-2016/pdf/RiskFactorRecordingSheet.pdf?m=637332676307800000

http://www.safeguardingdurhamadults.info/media/10851/Risk-Threshold-Tool-2016/pdf/RISK_THRESHOLD_TOOL_March_2012.pdf?m=637332674407270000

https://www.nice.org.uk/guidance/NG189

https://www.nice.org.uk/guidance/NG189

http://www.safeguardingdurhamadults.info/

https://www.nice.org.uk/media/default/about/nice-communities/social-care/quick-guides/qg-good-practice-in-safeguarding-training.pdf

https://www.nice.org.uk/about/nice-communities/social-care/quick-guides/creating-a-safeguarding-culture

https://www.england.nhs.uk/ourwork/whistleblowing/

https://protect-advice.org.uk/whistleblowing-during-covid-19/

https://www.cqc.org.uk/sites/default/files/documents/20131107_100495_v5_00_whistleblowing_guidance_for_providers_registered_with_cqc.pdf

https://www.cqc.org.uk/sites/default/files/20200420_Whistleblowing_quick_guide_final_update.pdf

https://www.durham.gov.uk/socialcaredirect



Durham
Safeguarding Adults
Partnership

Executive Strategy - Reporting Concerns
A guidance note for providers involved in Executive Strategy Meetings (ESM)
to support their decision making around reporting concerns.

Prompts:

Are you concerned that an adult at risk (hereinafter, ‘adult’) is at risk of or experiencing abuse or neglect?
Have you or another person (including family/visitors/staff/volunteers) raised concerns about abuse or neglect?
Has a whistleblowing report been received?

Are you aware of any issues that may constitute reporting a safeguarding concern or inform executive strategy?

A
Criteria
Does the adult have needs for care and support (whether or not those needs are met by the local authority), and
is the adult experiencing, or at risk of experience abuse or neglect?
See also S42 (1a, 1b) of the Care Act 2014

v
@
4 )

You should seek advice in
line with internal guidance
(e.g. from senior >
management) to assist
your decision making

) ( If you do not have reasonable h

concern to suspect that the adult
meets the criteria (noted above)
you should seek advice from the
single point of contact (Practice

(If you have reasonable cause to
suspect that the adult meets the
criteria (noted above) you should |
report the concern to Social Care |

Direct (see also the Risk Factor

\_ Checklist and related tool) ) L ) S Improvement Officer). )
L
4 A
You should report a safeguarding concern to Social Care Direct You should make a record and
03000 267979, document your rationale for sharing and update document the rationale for
your own ‘internal safeguarding log’ sharing/not sharing with the ESM
process.
4
4 )

As a minimum, you should include information about:
The adult — name, date of birth, mental capacity/consent
(specific to the safeguarding issue), views and wishes.
The abuse/neglect: abuse type, ‘fact’ and ‘opinion’, is there a

Update your own ‘internal
safeguarding log’ .

pattern.
The person alleged to have caused harm: for example, is it a
9 relative, peer, paid/unpaid staff. )

y

-
Social Care Direct will share details with the relevant ESM Chair/

L Single Point of Contact for the ESM process.

(" This guidance note aims to provide advice and support for providers within ESM processes to support continued and
appropriate reporting of safeguarding concerns to Social Care Direct.
Concerns reported during ESM processes will be shared with the relevant ESM Chair by Social Care Direct.
This guidance note should be used in conjunction to your own internal guidance/policy including notification requirements to
\ the Care Quality Commission (CQC).




http://www.safeguardingdurhamadults.info/article/18051/Policies-procedures-and-forms
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Risk Monitoring Tool .pdf
Durham
Safeguarding Adults
Partnership

Provider Risk Monitoring Tool

Risk Area

Professional Notes of Visit

Background/Historical Concerns

Have there been concerns previously relating to the provider or
ongoing concerns. Consider whether known to Executive
Strategy and any discharge/completion and/or ongoing actions.
If current concerns rating ‘red’.

Assessment of location
Is the setting in an isolated area, e.g. rural or remote area, not in
a built-up area.

Assessment of the Care environment

How conducive is the environment to delivering the care —
consider the make-up of the building, corridors, condition, is
there noticeable damage to doors, is it fit for purpose, does it
appear to be safe, and clean. Is equipment accessible, does it
appear to have been used recently e.g. hoists. Are there
noticeable risks. Is there CCTV in any communal areas, is it in
use? Do service users/staff appear aware of its presence?

Assessment of Accessibility

Is the setting easily accessible to visitors, for example,
family/volunteers/advocates/GPs/Nurses/Dentists/hairdressers.
Are service users able to choose/direct visits? What does the
manager/staff tell you? Is there conflicting information? Do
visitor records correlate to the views of staff/manager? Is there
limited information on visitors available?

RISK RAG RATING
(insert v" to category)






Assessing Service User Voice

Are you able to speak to service users? Does the manager or
staff speak on their behalf? Can you speak to service users
privately? Is there staff presence that may influence? Is there
information shared of concern?

Assessing Staffing Issues/Culture

Has the manager shared any concerns on staffing levels or
vacancies? Does there appear to be sufficient staff on site to
meet needs? Are there a number of longstanding staff? Is there a
high number of staff leaving? Are there staff related to one
another? Are the same staff present when speaking to service
users/family?

Assessing Voice of Staff/Services Users/Family

Has the manager shared whether exit interviews/leaver surveys
are carried out? Are there actions that result that change
practice? Is there a compliments/complaints and/or suggestions
opportunity accessible to service users/family and/or staff. How
are service user/family compliments/complaints or suggestions
responded to?

Assessing Social Interaction/Relationships/Opportunities

Are service users able to contact family/friends? How does this
take place, e.g. phone, facetime/video? Are there social activities
available/external outings? How frequent are the opportunities
available? What is the service user/family views of available
opportunities? Are service users supported with any
communication needs? Are family/friends/advocates views
considered in relation to visits and/or activities? Do they offer
explanations as to why certain activities are not feasible?

Assessing risk management/minimising risks?
Are staff able to relay safeguarding understanding? Are reports
made? Is there an ethos of zero-tolerance illustrated? How do






staff demonstrate this? Do service users know how to raise
concerns and who with? What is the staff understanding of
whistleblowing?

Assessing management

Has management shared how they respond to concerns from
service users/family and/or staff? Is there an appearance of or
assumption of ‘it doesn’t happen here’ or ‘it has never
happened’. Are they able to demonstrate understanding of risk
assessments and management of risk if it occurs? Are managers
visible to service users/family and staff?

Assessing safe recruitment practice?

Can the manager demonstrate ‘safeguarding’ and ‘values’ is a
basis of recruitment activities? Does the statement of purpose
give focus to safeguarding? Are they able to demonstrate
appropriate risk assessment is undertaken in relation Disclosure
and Barring Service checks for staff appointments? Can
management demonstrate that they explore with potential staff
their understanding, values and approaches to meeting service
user needs and addressing risks? E.g. interview questions, ‘see it
and report it’.

Assessing Person Centred Practice

Can staff freely relay and demonstrate understanding of their
service user’s needs? Do they give examples, ‘service user
stories’, do they know their service user preferences, do they
demonstrate they listen and communicate well? is there
rapport? Do records confirm any views? Is dignity and respect
evident? Do you get a sense they know that the setting is the
person’s home? Or do they appear to adopt ‘dehumanising
language?






Assessing Restrictive Practices

Are there robust records relating to the use of restraint or
restrictive practice? Are they freely accessible? What language is
adopted in recordings? Are there repeat instances or patterns
for the same service user(s)? Are staff/management able to relay
a good understanding of the ‘least restrictive options’ or of
alternative options available to them? How do staff describe
‘restraints’? e.g. language, demonstrating/showing. Have staff
shared they are trained? Can the staff/manager illustrate
understanding of DolS? E.g. when it applies, how they apply, and
reviews.
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NPCC Homicide Working Group

An SIO’s Guide to Investigating Unexpected Death and

Serious Harm in Healthcare Settings —
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This document has been designed to be read on a computer screen or mobile data
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The material in this document is not intended to be prescriptive and those using it should tailor it to the needs of
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1. Overview

In February 2006 the Association of Chief Police Officers (ACPO) signed a memorandum of
understanding (MOU) with the Department of Health and the Health & Safety Executive entitled
Investigating patient safety incidents involving unexpected death or serious untoward harm. In
November 2006 the Department of Health published practical advice for the NHS about what to
do when faced with a patient safety incident that may require investigation by the police and/or
Health & Safety Executive. The MOU has now been withdrawn although it is acknowledged that
much of the content is still relevant for conducting investigations in Healthcare settings and has
been included within this SIO Guide.

In 2012 an SIO guide was published on POLKA to provide strategic advice to police officers
managing investigations into serious harm and death in healthcare settings. It supplemented the
advice contained in the Murder Investigation Manual 2006 and focused on those factors in police
investigations in healthcare that experience has shown are important. POLKA is no longer
available and the relevant contents of that document are included in this SIO Guide.

The 2012 guide has now been updated by this SIO Guide to include further detail to support
investigations in residential care and nursing homes. It also provides some information in
relation to Adult safeguarding procedures which will form part of any investigation concerning
an adult at risk.

In keeping with the original MOU, the text of this guidance refers in the main to the National
Health Service. However, many of the principles are applicable to incidents in other settings,
including in the independent healthcare sector and nursing and residential care homes

This document should be read in conjunction with the associated guidelines for the NHS (the
NHS ‘Serious Incident Framework’ www.england.nhs.uk/ourwork/patientsafety/serious-incident/
senior investigating officers should also consult the joint Police and HSE Work Related Death
Protocol 2016 and the associated practical guide, which are shown in the supplementary
material.

The 2012 Liaison Agreement between the Health & Safety Executive (HSE) and the Care Quality
Commission (CQC) has now been reviewed and has been published as a Memorandum of
Understanding (MOU) between CQC, HSE and local authorities in England. This MOU applies
to both health and adult social care in England. It came into effect on 1 April 2015, to reflect the
new enforcement powers granted to the Care Quality Commission (CQC) by the Regulated
Activities Regulations 2014. It was updated in March 2017.

www.mou-cgc/hse/local authorities in england.pdf

An MOU between the CPS, ACPO, The Chief Coroner and The Coroner’s Society of England
and Wales was published in 2016 and provides useful guidance for the SIO on the relationship
and working practices agreed between these partner organisations.
www.cps.gov.uk/sites/default/files/documents/legalguidance/coroners agreement 2016.pdf

In April 2015 the Care Act 2014 was enacted. This placed a statuary duty on Local Authorities
to form Adult Safeguarding Boards with partners and a requirement for joint agency
investigations where appropriate (bringing such investigations in line with the safeguarding of
children). Working Together 2018 is the statutory guidance for multi-agency working highlighting
expectations of working with agencies.

A MOU was signed between the Police and CQC in 2019. The agreement recognises the
importance of investigations where avoidable harm has occurred to people using health and
social care services. It ensures that investigations, whether they are carried out by the CQC or
the Police, are carried out effectively and consistently.
https://www.cgc.org.uk/sites/default/files/20191017 %20mou_cgc_npcc.pdf
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2. Source of referrals and potential handling

Referrals about care and treatment in healthcare come to the police service from a variety of
sources. They include:

NHS

NHS referrals to the police are likely to come from providers of healthcare though they may be
received from clinical commissioning groups (commissioners of the majority of secondary
healthcare hospitals) and the NHS England regional teams who commission primary healthcare
(GPs, pharmacists, ophthalmology services) and specialised health care such as Prison and
Military (highly specialised services for more rare conditions)

The NHS should refer cases to the police only when any or all of the following circumstances
apply:

» evidence or suspicion that the actions leading to harm (including acts of omission) were
reckless, grossly negligent or wilfully neglectful

+ evidence or suspicion that harm/adverse consequences were intended

Investigating officers should find out from the person making the referral that the matter has been
discussed with the chief executive or an executive director of the NHS organisation concerned.
They should also ensure that the incident meets the above criteria. If not, the reason for referral
should be clarified.

Coroners

Coroners are independent judicial officers with statutory responsibility for investigating the
causes and circumstances of any death reported to them which may be violent, unnatural or of
unknown cause, or where the cause of death arose in state detention — s1 Coroners and Justice
Act 2009

State detention may also include persons who die and at the time are deprived of their liberty
under the Mental Capacity Act 2005 and are therefore subject of a Deprivation of Liberty Order.
Chief Coroners Guidance No. 16 Deprivation of Liberty Safeguards (DoLS)

There will be occasions when a death from seemingly natural causes will need to be reported to
the Coroner — see R v Inner North London Coroner exp Touche [2001] EWCA Civ 383

A Coroner’s authority to inquire into a death flows from the report of a body being within the
Coroner’s area and not where the death occurred.

Coroners provide a local service and their areas vary according to the size and nature of the
area and population. Coroners are required to establish whether an investigation is needed when
a death is reported to them. The Coroner’s investigation establishes the identity of the deceased
and how, when and where the deceased came by his/her death.

The Coroner may write to the appropriate authorities identifying matters that may prevent future
deaths and provide public reassurance though the investigation process which may or may not
include an Inquest. The Inquest determination, finding and conclusions cannot apportion civil
liability generally or criminal liability on the part of a named individual.

The powers of the Coroner in relation to investigations and to deaths are set out in schedule 5
of the Coroner’s and Justice Act 2009.
Not Protectively Marked
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Schedule 1 Part 1 of the 2009 Act states that: -

(1) A senior coroner must suspend an investigation under this Part of this Act into a
person's death in the following cases.

(2) The first case is where a prosecuting authority requests the coroner to suspend the
investigation on the ground that a person may be charged with:

(a) a homicide offence involving the death of the deceased, or
(b) an offence (other than a service offence) that is alleged to be a related offence.

The Coroner’s primary function in relation to a death is to establish the identity of the deceased,
when, where and how death occurred (by what means and in what circumstances) and whether
it is necessary to make any recommendations to prevent similar occurrences. Some Coroners
have dedicated investigative staff to help them. Others rely on the police to act as investigators.

Coroners make two sorts of referral to the police:

For an investigation under the Coroner's Act where the Coroner expects a police officer to
investigate the death and prepare a file for the inquest by obtaining witness statements and other
evidence. In these circumstances the police officer is acting as a Coroners’ officer.

For a criminal investigation where the Coroner is concerned that the circumstances of the death
may involve criminal liability.

At the outset of an investigation under the Coroner’s Act, the investigating officer should agree
with the Coroner the scope and nature of the investigation being requested. Where possible the
investigating officer should meet the Coroner to discuss the nature of the concerns and the sort
of investigation needed. It is good practice for the investigating officer to confirm in writing to the
Coroner the scope and nature of the investigation to be undertaken.

Investigating officers should be clear with the NHS and other organisations when they are acting
on behalf of the Coroner to establish the cause of death rather than investigating a crime. This
avoids confusion about their role. If the matter becomes a criminal investigation, the investigating
officer should make it clear to the NHS organisation and others that the status of the investigation
and their role in it has changed.

This guide refers specifically to the involvement of Coroners in healthcare related deaths.
Relatives and their representatives

Relatives or their representatives may complain to the police about the care and treatment
received by their kin when they believe something unlawful has happened. This is an
increasingly common source of referral to the police.

Often relatives’ concerns result from the unexpected death of a family member, a breakdown in
the relationship between them and the healthcare provider or a lack of understanding about the
care and treatment.

When relatives complain, officers should be clear with them about the likely police response.
They should be encouraged to use the NHS complaints process or await the outcome if they
have a response to a formal complaint pending. They should not be led to believe at the initial
meeting that the police will automatically start a criminal investigation.

Learn more about the NHS complaints system
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Other Statutory Bodies

Other agencies may refer a matter to the police. Some examples of this include local authority
referral following the death of a baby in an NHS hospital if the child is on the child protection
register or a local authority adult safeguarding alert concerning the mistreatment of an adult at
risk in a private care home setting which triggers a multi-agency safeguarding investigation. In
such circumstances investigating officers need to follow this and safeguarding children and
protection of adults at risk guidance.

Learn more about protecting children and adults at risk

Concerned informants (‘Whistle Blower’)

The Public Interest Disclosure Act 1998 was introduced to protect employees who are worried
about apparent wrongdoing in the work place and want to ‘blow the whistle’. The Act applies to
all NHS employees and employees within local authority and privately-operated care home
environments. The Act also caters for all self-employed NHS professionals e.g. family doctors.
For the purposes of the Act, the employer of self-employed professionals is the relevant clinical
commissioning group or NHS England regional teams.

A concerned informant must make their disclosure in good faith in order to qualify for protection
and the wrongdoing must involve:

* acrime

» the breach of legal obligation (regulatory, administrative or common law)
* miscarriage of justice

» danger to health and safety and/or patient safety

+ damage to the environment

+ attempts to cover up such malpractice

Investigating officers should treat each referral on its merits and pay particular attention
to circumstances where it is alleged that evidence is being destroyed or the concerns are about
corporate failure. Allegations about NHS trusts — acute, mental health or community trusts or
clinical commissioning groups or NHS England — should be discussed with the chief executive
or an executive director of the relevant NHS England regional team. Allegations about primary
care practitioners including family doctors, dentists, pharmacists and opticians should be
discussed with the appropriate region of NHS England.

Allegations about mistreatment in care homes must be assessed by the local authority Adult
Safeguarding Team in consultation with the Care Quality Commission and if appropriate Police
Safeguarding Teams who will determine the level and nature of the investigation.

The SIO will need to consider the ongoing status of such a witness and whether their
continued engagement with the Police may require them to be treated as a ‘tasked witness
Inspectorates and regulators’.

Inspectorates and regulators may make referrals to the police service. Likely sources are the
Care Quality Commission, Healthcare Inspectorate Wales, the Medicines and Healthcare
Products Regulatory Agency, Local Authorities, the Trust Development Authority, Monitor and
the Health and Safety Executive. Professional regulatory bodies such as the General Medical
Council or the Nursing & Midwifery Council may also make referrals where they have concerns
about the behaviour and actions of individual practitioners.
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In these cases, the investigating officer may want to arrange a briefing meeting with the
organisation concerned and, if it seems appropriate, invite a prosecutor from the CPS to attend.
Representatives from partner organisations who also have an investigative / regulatory
responsibility should be involved in cases concerning the actions of healthcare organisations.

In England this will include representatives from the Care Quality Commission and / or HSE and
in Wales may include representatives from HSE and / or Healthcare Inspectorate Wales (HIW)?
|/ Care and Social Services Inspectorate Wales (CSSIW)?

Investigating officers should note that there are national agreements between regulators to help
in liaison and effective communication. For example the Care Quality Commission and Health &
Safety Executive have developed appropriate working arrangements where they have similar
interests in health and social care. www.hse.gov.uk/healthservices/arrangements.htm

Where concerns are raised about failings in clinical practice that may have led to patient death
advice on the appropriate response, including whether any failing would be considered a matter
for the police or is better dealt with via the NHS’ processes for learning from patient safety
incidents (which seek to avoid inappropriate blame of staff or institutions) can be obtained from
the Patient Safety Domain of NHS England and NHS Wales.

1 Healthcare Inspectorate Wales (HIW) is the independent inspectorate and regulator of all health care in Wales. HIW
reviews and inspects NHS and independent healthcare organisations in Wales to provide independent assurance that
services are safe and of good quality.

2 Regulator for social care and social services in Wales, from child minders and nurseries to homes for older people
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3. Establishing the need to investigate

Once a referral has been received from any source the investigating officer should make a
mature and objective assessment of the allegations and evidence. The decision about the next
steps should be based on the balance of the evidence and supporting information. If necessary,
an investigation should be conducted under the guidance of the Murder Investigation Manual.
Senior investigating officers need to act promptly in cases where the preservation and integrity
of evidence is thought to be at risk.

Calling an incident co-ordination group

The investigating officer should always consider calling an incident coordination group in
response to a complaint, referral from a Coroner or in response to other concerns. (See section
6 of this guide: Attendance at and management of an incident coordination group)

The meeting of the incident co-ordination group should be called as soon as practicable after
the referral and in any case the group should meet within five working days of the referral.

The request for such a meeting should be made to the chief executive of the healthcare
organisation concerned. Responsibility for organising the initial meeting of the incident co-
ordination group rests with the NHS.

In the event of early and clear allegations in respect of corporate failings regarding a death in a
healthcare setting, the investigating officer must take this into account and consider with whom
they make the initial request for a meeting, and membership of the incident coordinating group
in consultation with other relevant stakeholders.

The police representation at the incident co-ordination group should normally be an accredited
SIO at the level of inspector or above.

Safeguarding Considerations

Safeguarding is a recognised multi-agency process for protecting children and adults at risk of
harm or potential risk of harm or abuse. Their investigative responsibilities are set out in the
Safeguarding adults: Roles and Responsibilities in Health and Care Services document.
Children are afforded protection in law by the Children Act 1989 and 2004. Some adults need
the additional protection of safeguarding procedures that put a duty on professionals to share
information and work together. The purpose of safeguarding is the coordination of activity to
protect an individual at risk or to protect other adults who may be at risk from the same
circumstances.

In the event of safeguarding referrals, which for the purpose of this guidance, may come from
various sources including local hospital, local authority or privately provided residential care
home, there should be an early strategy meeting between key statutory agencies. This process
is managed and coordinated by the local authority adult safeguarding team. This is now a legal
obligation under the provisions of the 2014 Care Act (section 42).
www.legislation.gov.uk/ukpga/2014/23/section/42/enacted

The composition of a multi-agency coordinating group may vary dependent upon the scale and
nature of the referral. Members could include, CQC, HSE, HIW (Healthcare Inspectorate Wales),
police, local authority and health representatives (commissioners and /or providers).

Following the strategy meeting it may be decided that the matter need not be dealt with under
safeguarding protocols, in which case the safeguarding process, as far as the Police are
concerned, would be completed. In any case if the matter relates to an incident in an NHS setting
the SIO may wish to consider calling an Incident Coordination Group (see above). If a decision
is made that the matter under referral should be dealt with under safeguarding the Incident Co-
ordinating Group and the multi-agency strategy meeting could run in parallel to ensure
information is shared between the two.
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4. Key considerations when investigating unexpected deaths and serious harm in
healthcare settings

The investigating officer’s task at the outset is to decide whether a criminal offence has been
committed.

Organisational liability is an important consideration in light of the Corporate Manslaughter and
Corporate Homicide Act 2007 and the offences of lll Treatment and Wilful Neglect under Section
20 of the Criminal Justice and Courts Act 2015.

The following considerations will help the investigating officer assess an incident in a structured
way:

* Is the incident the expected outcome of the individual’s illness?

* Is the incident the result of care and treatment that was necessary and proper?
» Does the incident appear to be an unintentional error/mistake?

» Does the incident suggest an intention to kill or commit grievous bodily harm?

» Does the incident suggest that an individual(s) is liable? If so, does the incident suggest
manslaughter, an unlawful act or gross negligence? If gross negligence is suspected then
the Adomako filter test needs to be applied (see Section 6 Potential Offences for more
details)

» Is there evidence of ill treatment or wilful neglect under the provisions of the Mental Capacity
Act 2005 or under Sections 19 and 20 of the Criminal Justice and Courts Act 2015?

» Does the incident suggest that the organisation is liable? If so, then as a minimum the
following conditions must be met: did the failings occur before or after the commencement
of the CMCHA 2007; does the organisation come under the jurisdiction of the Act; is there a
relevant duty of care; is the organisation covered by an exemption; is there evidence of senior
management failure and is that failure a gross breach of the duty of care; did that gross
breach lead to the death.

Investigating officers must have enough evidence and information available to reach an objective
judgement in the first 3 circumstances detailed above. This may include the opinion of a
pathologist, expert adviser and CPS lawyer. They should also have had access to healthcare
documentation including any investigation report carried by the healthcare provider or other
organisations. In cases of death they should report their conclusions to the Coroner and, where
appropriate, offer them to families and relatives.

Errors and mistakes in healthcare can on occasions be entirely unintentional and are
investigated by the NHS under their own procedures, which emphasise the importance of
learning and improvement, not seeking to apportion blame. Where appropriate, the investigating
officer can ask to be kept informed of the outcome of any such investigation through the incident
coordination group. Information provided by the NHS may help the investigating officer make an
objective decision as to whether to commission an investigation.

Cases concerning possible homicide, grievous bodily harm or investigations into large scale ill-
treatment or neglect should be investigated in accordance with the provisions of the Murder
Investigation Manual.

The police will lead investigations if a serious criminal offence (other than under health and safety
law) is suspected. However, it is important that the knowledge and expertise of the regulatory
enforcing authorities such as the Health & Safety Executive, the Care Quality Commission and
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Healthcare Inspectorate Wales are properly harnessed in any corporate manslaughter
investigation.

Other considerations
Responsibility of the NHS to investigate

NHS bodies have a responsibility to ensure the safety and wellbeing of patients and staff and to
investigate when things go wrong. This responsibility rests with every NHS chief executive and
with the board of their organisation and is a critical component of corporate and clinical
governance. NHS organisations must conform to national and local policies and procedures in
discharging this responsibility.

Responsibility of the Local Authority to investigate.

The Care Act 2014 requires that every local authority must make enquiries or ensures others do
so if it believes an adult is, or is at risk of, abuse or neglect. This broad responsibility also applies
to all healthcare settings including hospitals and residential care homes regardless of whether
they are operated by the local authority.

In order to protect adults with care and support needs, or at risk of abuse or neglect, the local
authority must cooperate with each of its relevant partners and they in turn must cooperate with
the local authority. Relevant partners could include Police, NHS England, NHS trust and
Foundation trusts, CQC, Clinical Commissioning Groups and the Health & Safety Executive.

Responsibility of the Care Quality Commission to investigate.

The Care Quality Commission (CQC) is the independent regulator of health and adult social care
in England. It regulates that care in hospitals, dental practices, GP practices, ambulances, care
homes, people’s own homes and elsewhere meet government standards of quality and safety

The CQC has powers to undertake investigations under Section 48 of the Health and Social
Care Act 2008 into the provision of NHS and adult social care. It is up to the CQC to determine
when such action is appropriate.

The CQC'’s powers to investigate do not extend to the provision of wholly private healthcare. An
investigation differs from an inspection to monitor compliance in that it normally necessitates a
much wider and deeper look at a range of concerns, potentially across all locations within a
single provider or a major location, such as an NHS hospital, or even a local care economy.

The CQC will consider using their investigatory powers where there has been a serious failing
in care or exercise of functions by providers of NHS funded care, providers of adult social care
and health authorities in England, which has affected (or may affect):

. people’s basic safety;
. the effectiveness of a service; or
. the responsiveness of a service to people’s needs.

The CQC can bring prosecutions against registered providers of health and adult social care
services in England for breaches of a number of the fundamental standards of care that providers
are required to meet. For example, where a registered service provider in England fails to provide
care and treatment in a safe way, this is a prosecutable offence where it causes avoidable harm,
or presents a significant risk of avoidable harm, to a service user.

Responsibility of Healthcare Inspectorate Wales to investigate
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Healthcare Inspectorate Wales (HIW) is the independent inspectorate and regulator of all health
care in Wales. HIW’s core role is to review and inspect NHS and independent healthcare
organisations in Wales to provide independent assurance for patients, the public, the Welsh
Government and healthcare providers, that services are safe and good quality. Services are
reviewed against a range of published standards, policies, guidance and regulations.

As part of this work HIW will seek to identify and support improvements in services and the
actions required to achieve this. If necessary, HIW will undertake special reviews and
investigations where there appears to be systematic failures in healthcare services; to ensure
that rapid improvement and learning takes place. In addition, HIW is the regulator of independent
healthcare providers in Wales and is responsible for ensuring that all registerable providers of
Independent Healthcare comply with the requirements set out in the Care Standards Act 2000
and associated regulations and standards. Compliance with these statutory provisions and
adherence to standards helps ensure services provided to patients meet essential safety and
guality standards and regulations. Where service providers fail to meet their legal obligations
consideration will be given to taking appropriate enforcement action, which can include civil, or
criminal action

HIW’s primary focus is on:
» Contributing to improving the safety and quality of healthcare services in Wales
* Improving citizens’ experience of healthcare in Wales whether as a patient, service user,
carer, relative or employee
+ Strengthening the voice of patients and the public in the way health services are reviewed
« Ensuring that timely, useful, accessible and relevant information about the safety and
guality of healthcare in Wales is made available to all

Primacy

The police will take the lead in a serious criminal investigation. Issues of patient confidentiality
in terms of key witness evidence may need to be resolved between agencies in the wider interest
of public safety. The incident coordination group or multi agency safeguarding strategy meeting
should resolve and agree levels of investigation to be conducted by interested stakeholders.

Preserving evidence and safeguarding the scene

In the immediate aftermath of a patient safety incident steps must be taken by the investigating
officer to ensure evidence is secure and preserved. This is particularly true of busy NHS clinical
areas that are in constant use by patients and staff and when people are following routine NHS
operational practice e.qg. sterilising equipment after a procedure or operation.

The availability of physical, scientific and documentary evidence may be critical to understanding
what has happened and to the conduct of a satisfactory investigation by any agency. Destruction
of evidence may also delay the introduction of safety measures. It may also lead to a more
protracted and complex investigation than necessary.

It is imperative that where a criminal offence is suspected that evidence is retained, since failure
to do so may undermine legal proceedings.

Some healthcare incidents come to light sometime after the event(s). In these cases, the
evidence may be less easy to identify and find. However, the approach outlined below should
also be followed.

The following practical steps should be taken to preserve and safeguard evidence — including
long after the event. The steps are divided into three distinct phases: assessment, protection
and communication.

Assessing the nature of evidence
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The 2006 MOU placed an obligation on the NHS to ensure that any relevant physical,
scientific and documentary evidence is secured and preserved. This rests with the person
responsible for risk management. The MOU has now been withdrawn although it is
acknowledged that much of the content is still relevant for conducting investigations in
Healthcare settings and has been included within this SIO Guide.

The investigating officer, in conjunction with senior leads from the relevant partner agencies
concerned, should take responsibility for assessing what evidence is to hand. This must be done
with an eye to how it might help any future investigation. For example, evidence in healthcare
settings (which includes hospitals, dental surgeries and residential care homes) may include:

* records e.g. notes, letters, drug charts, print-outs from monitors and anaesthetic
machines taken at the time (NB such print-outs may be automatically erased after 24
hours)

* equipment e.g. instruments, syringes and devices

* incineration bins

+ clothing, including that of patient and staff

» packaging e.g. from drugs and equipment

» the scene more generally e.g. a treatment room

* personal possessions

* body of a patient

» samples e.g. blood, tissue

+ photographs of the scene, with time and date (photographs of equipment should include
serial numbers)

« CCTV
« Staff communication devices (pagers, etc.)

Such an assessment must be made even when the original incident(s) took place long ago. For
example, archived medical records may need to be traced, recovered and stored or batch
numbers of drugs traced.

The CQC, as the independent regulator of health and adult social care in England, has
investigative powers that may assist this activity in such an investigation. For example, they may
hold information gathered through inspection, contacts with the registered provider or through
statutory notifications. Statutory notifications are events such as deaths or serious injury to a
person using services that the registered provider is required, by law to submit to the CQC.

Protecting evidence

Once evidence has been identified, all efforts must be taken to protect it. Such steps may include
placing a clinical area temporarily out of bounds to staff and patients however this restriction
should continue for no longer than necessary. Support staff e.g. cleaners and engineers must
also be notified. An identified person must take responsibility for holding and safeguarding any
such evidence. This might include packaging the evidence carefully or preserving it in a fridge.
Receipts should be provided and a record kept when any evidence — including equipment — is
removed from any healthcare premises.
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Communicating

A senior member of NHS staff — usually the person responsible for risk management — is
responsible for briefing the investigating officer about what evidence is available, where it is,
who has had access to it and what efforts have been made to protect it.

Specialist advice about medicines (for human use) and medical devices

The Medicines and Healthcare products Regulatory Agency (MHRA) is an Executive Agency of
the Department of Health and has responsibility for the regulation of medicines (for human use)
and medical devices in the UK. The MHRA also acts as the law enforcement authority under
statutory legislative provisions. Its main aim is the protection and promotion of public health and
this is delivered by ensuring that medicines, and medical devices meet appropriate standards of
quality, and are acceptably safe. The MHRA is able to provide investigating officers with expert
advice and help.

Medical Device Alerts, Drug Alerts and other safety information, together with contact points,
are available to download from the Agency’s website:
www.gov.uk/government/organisations/medicines-and-healthcare-products-regulatory-agency

When to contact Medical Healthcare Products Regulatory Agency

If there is suspicion that a medicine or medical device has been involved in an unexpected death,
informing the MHRA at the earliest possible stage will be advantageous; expert advice and
guidance can be provided to the investigation team and MHRA may be able to take direct action
to protect public health.

Where there is suspicion that a medicine or device is faulty, falsified or counterfeit, the MHRA
has powers to conduct a criminal investigation and prosecute offenders.

An MHRA investigation may also reveal that a medicine or device failed to meet its specification,
thus ruling out one possible cause of the incident. Where a device does not fully meet its
performance claim, the likely effect on the incident can be assessed.

The MHRA has databases with reports of device incidents and defective medicines. While the
detail of the investigation often cannot be divulged - except against a court order -generalised
data may be available and helpful. For example, a summary of similar previous incidents may
help to put the police investigation into context. The Health and Safety Executive maintain a list
of failures in equipment, process, procedures and substances used in the workplace.
www.hse.gov.uk/safetybulletins/

Medical devices

Medical devices are used for diagnosis, prevention, monitoring, treatment or alleviation of a
disease; alleviating or compensating for a disability, for investigation, replacement or
modification of the anatomy or of a physiological process and for controlling conception. For
example, they include: infusion pumps, wheelchairs, anaesthetic machines, MRI scanners and
bandages.

In general, a medical device cannot be marketed in Europe without carrying a CE marking. A
CE marking is applied by the manufacturer and means that the device meets the relevant
regulatory requirements and, when used as intended, works properly and is acceptably safe.
For all but the very lowest risk devices, such as un-medicated bandages, this must be verified
by an independent certification body, called a Notified Body, before the CE marking can be
affixed. The MHRA is responsible for appointing UK Notified Bodies and regularly audits them
to ensure that they perform to high standards.
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Medical devices are not necessarily risk free, but in order to place a medical device on the
market, the manufacturer must be able to demonstrate that risks have been reduced as far as
possible and that any residual risk is acceptable when weighed against the benefit to the patient.
MHRA needs to assess this during any investigation concerning unexpected death involving a
medical device.

MHRA'’s Devices Division employs product specialists with in-depth knowledge about a wide
range of devices and medical technologies whose main role within the Agency is to investigate
adverse incident reports received from healthcare professionals and the healthcare industry.
The Division also has a Compliance Unit whose role is to investigate and resolve any non-
compliance of the Medical Devices Regulations 2002 (as amended) for medical devices as they
are first placed on the market and who act as the enforcement authority for these Regulations,
in conjunction with the MHRA’s Enforcement Group.

Medicines

The manufacture, supply and distribution of medicines is tightly controlled within the European
Union. Pharmaceutical manufacturers and distributors operating in the UK are subject to a
system of licensing and inspection, which ensures that licensed medicinal products conform to
European standards of quality, safety and efficacy, and that those medicines are manufactured,
stored and distributed in compliance with the European Union’s agreed standards of good
distribution practice.

There is a statutory requirement to enforce medicines regulations and the MHRA'’s Enforcement
Group is tasked to carry out investigations on behalf of the Secretary of State for Health.
Investigation officers in the group draw on powers (entry, inspect and seizure) conferred by the
legislation to undertake investigations into suspected illegal activity and bring prosecutions
through the criminal courts. MHRA investigators are predominantly from an investigative
background and have been trained to Police standards.

Any illegal activities involving medicines and their availability, manufacture, import, sale, supply
and administration: from sale and supply of unlicensed products to manufacture and distribution
of licensed products. Cases also can involve administration of medicines by doctors, dentists,
other health service professionals, hospital and pharmacy services.

Sanctions available range from seeking basic compliance and revoking licenses through to
criminal conviction leading to a maximum of two years imprisonment and/or an unlimited fine on
prosecution.

The Group liaises closely with police forces and regulatory bodies.

Falsified Medicines and Devices and illegal trading.

Medicines and medical devices are increasingly subject to illegal trading; both through the
authorised supply chains but predominantly through the illicit supply chain (Internet websites).
The supply of falsified and counterfeit and unregistered medicines and medical devices is a
growing problem worldwide and one which the MHRA takes very seriously. The MHRA has a
falsified medical products strategy, which is available in full on the MHRA website.

Fees

There would generally be no charge for MHRA advice to the police service related to
investigation activities. Exceptionally however charges might be necessary, for example, where
separate costs may be incurred for external specialist testing etc.

Sharing information including confidential patient information (NHS)
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The NHS, police, CQC, HSE and HIW, have a duty to uphold the health and safety of patients
and the public as well as responsibilities for investigation and enforcement. In discharging this
duty, the organisations will share all appropriate information where necessary to ensure patient
safety. Such sharing should take account of the health and safety of patients and the public and
the legal responsibilities and duties of the three organisations, in particular the limits on what
information the organisations may disclose during criminal investigations.
The organisations must also share information to discharge their key responsibilities.
NHS

» to ensure the safety of patients and wider NHS systems and processes

+ to continue to manage health services in a timely and effective manner and ensure the
delivery of services to patients.

+ Toinvestigate adverse incidents in order to learn and prevent recurrence
Police
Information Sharing APP College of Policing/Data Protection Act 2018

» toinvestigate a potential criminal offence

* to conduct investigations in a way that helps maintain patient safety as a priority

+ to conduct investigations in a timely and effective manner.

L (0] protect'and promote the health, safety and welfare of people who use health and social

care services

» to encourage improvements in health and social care.

+ to work in partnership with other regulators and agencies.

» to play our role in the systems that aim to protect people who are at risk

Subject to legal requirements and safety concerns, there are a number of factors to bear in mind
when making judgments about sharing information.

These include:

+ the nature and degree of risk associated with the incident itself and the circumstances
and individuals involved

» the purpose for which any shared information is to be used and by whom
* whether consent for disclosure is necessary and, if so, whether it can be obtained

» currentlaw and guidance e.g. the statutory requirement to provide information to the HSE
and the obligations put upon different professionals by their individual codes of conduct

» confidentiality agreements with those with whom information is shared

» the justification for any necessary breach of patient confidentiality.
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Sharing information is an important matter for the incident coordination group or multi agency
safeguarding strategy meeting to consider. Where necessary, legal or other specialist advice
e.g. from professional, regulatory or indemnifying bodies — including that of the CPS should be
sought.

It may sometimes be necessary for the police to interview staff employed in healthcare settings.
To enable proper early assessment of the evidence, all staff should be encouraged to give
witness accounts as soon as possible. The preferred position if appropriate should be to
interview staff as withesses rather than suspects unless there is clear evidence of criminality.
Where necessary, healthcare staff should be given access to legal or staff association
representation.

For the NHS, any decision to share or withhold information should be in line with the Department
of Health’s Confidentiality Code of Practice (November 2003) Code of Practice PDE. The code
is a guide to required practice for those who work in or under contract to NHS organisations
concerning confidentiality and patients’ consent in relation to their health records. It is a source
of guidance for NHS managers and staff and should be to hand at any meeting of the incident
coordination group.

* pages 1to 10 of the code provide a summary of the key confidentiality issues

* pages 33 and 34 provide specific guidance about common law and disclosure in the
public interest or to protect the public. Also included are examples of disclosure to protect
the public including in the circumstances of serious crime, risk of harm and national
security

» paragraphs 30 and 31 (page 34) have direct relevance to the sort of issues an incident
coordination group may be considering. They say:

‘Under common law, staff are permitted to disclose personal information in order to prevent and
support the detection, investigation and punishment of serious crime and/or to prevent abuse or
serious harm to others where they judge, on a case by case basis, that the public good that
would be achieved by the disclosure outweighs both the obligation of confidentiality to the
individual patient concerned and the broader public interest in the provision of a confidential
service.

Whoever authorises disclosure must make a record of any such circumstances, so that there is
clear evidence of the reasoning used and the circumstances prevailing. Disclosures in the public
interest should also be proportionate and be limited to relevant details. It may be necessary to
justify such disclosures to the courts or to regulatory bodies. A clear record of the decision-
making process and the advice sought is in the interest of both staff and the organisations they
work within.’

Each NHS organisation has a Caldicott Guardian. A Caldicott Guardian is a senior person
responsible for protecting the confidentiality of patient and service-user information
and enabling appropriate information-sharing. The guardian plays a key role in ensuring that the
NHS, councils with social services responsibilities and partner organisations satisfy the highest
practicable standards for handling patient identifiable information this role is supported by the
guidance (Caldicott 2: “To Share or Not to Share? The Information Governance Review” 2013),
which included an additional principle - The duty to share information can be as important as the
duty to protect patient confidentiality.

Investigating officers can seek the advice of the Caldicott Guardian if guidance is needed about
the disclosure of patient identifiable information. The Investigating Officer should inform the
incident coordination group that this has been done, or of their intention to do so.

Investigating officers should also consider adding a disclaimer to written statements saying that
the contents of the statement will be shared with other organizations e.g. the trust or a
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professional regulator when the police have completed their investigation. This will reduce the
need for staff to be interviewed more than once and speed the investigative work of other
organisations.

There is a supplementary document to this Code of Practice. Confidentiality: NHS Code of
Practice Supplementary Guidance Public Interest Disclosure Nov 2016

Sharing information including confidential patient information (Care Act 2014)

Safeguarding Adult Boards (SAB) must arrange a Safeguarding Adult Review (SAR) when an
adult in its area dies as a result of abuse or neglect, whether known or suspected, and there is
concern that partner agencies could have worked more effectively to protect the adult. SABs
must also arrange a SAR if the same circumstances apply where an adult is still alive but has
experienced serious neglect or abuse.

In order to carry out its functions SABs will need access to information that a wide nhumber of
partners may hold. Some of these partners will be statutory, such as the NHS and the police.
Others will not be, such as private health and care providers

A SAB may request a person to supply information to it or to another person. The person who
receives the request must provide the information provided if: the request is made in order to
enable or assist the SAB to do its job; the request is made of a person who is likely to have
relevant information and then either—the information requested relates to the person to whom
the request is made and their functions or activities the information requested has already been
passed on to another person subject to this requirement.

Agencies should draw up a common agreement relating to confidentiality and setting out the
principles governing the sharing of information based on the best interests of the adult at risk of
abuse or neglect.

The Caldicott principles apply to disclosures made under adult safeguarding.
Dealing with public safety and minimising risk

Investigating officers should bear in mind at all times the operational implications to the
NHS/healthcare provider of policing decisions e.g. closing an operating theatre so that it can
treated as a crime scene.

Similarly investigating officers should discuss with the healthcare employer whether the actions
of a professional need to be reported to their regulator e.g. General Medical Council or Nursing
and Midwifery Council so that the regulator can consider applying interim orders to prevent them
from practising.

At all times a balance needs to be struck between public and patient safety and operational
policing imperatives.

Supporting patients and relatives

The family of a victim is involved in the investigation from the start, regardless of how a referral
is made. The investigating officer’s first contact is therefore of great importance. The family may
not be aware of concerns about the death, particularly if the referral has been made by another
party. The involvement of the police may suggest to people that a crime has been committed.
This can create a poor impression of the healthcare provider when this may not be justified.

A full explanation of why the police or investigative body has become involved and how these
organisations work (e.g. on behalf of the Coroner), is central to establishing a good working
relationship. The purpose of an investigation, its aims and expectations are important matters
that must be explained to families and friends at the earliest opportunity and reiterated as the
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investigation progresses. This avoids the likelihood of their developing unrealistic concerns and
expectations. The investigating officer may consider deploying a Family Liaison Officer to be the
point of contact between the police investigation and the family.
Handling communications
Investigations involving healthcare providers and professionals sometimes attract high levels of
media interest and concern. The investigating officer needs to manage this aspect of the
investigation carefully taking account of need to protect the integrity of the investigation. This
should be done in association with the relevant healthcare provider so as to minimise
inappropriate and unnecessary alarm in the community, while ensuring that factual and
appropriate information is provided to the media and the public. Media releases should consider
community reassurance messages.
There are two main elements of managing communications:

» a media strategy which includes families, relatives and healthcare staff.

* aninternal communications strategy.

In managing communications, the investigating officer must exploit the media and internal
communications because both offer investigative opportunities.

Effective communications can result in:

» crucial evidence being established

* new witnesses being discovered

» important information coming to light

* people being eliminated from the investigation

» Suspects being identified.
The media strategy should be negotiated in association with interested parties through the
incident coordination group (NHS) or multi agency safeguarding strategy meeting (Local
Authority). The message must be consistent and one agency identified as having the lead for

media enquiries.

The media strategy should also address how further complaints from or involving other police
forces or healthcare providers are to be dealt with.

The investigating officer may also wish to consider commissioning a community impact
assessment to better understand and manage any community concerns or tensions.
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5. Potential offences

Many potential offences may be uncovered during an investigation of untoward harm or death in
a healthcare environment. A number of these offences may not be offences that the police
normally deal with. In particular, there is potential for a number of breaches of the Health &
Safety at Work Act to have been committed. It is important therefore that at an early stage
consultation and advice is sought from the CPS and full liaison with the CQC and / or HSE is
entered into (see Work Related Death — Protocol for Liaison and Investigators Guide). The CPS
has special casework lawyers whose early advice and guidance as to the law will be invaluable.
Early and full consultation with the CQC and / or HSE will help establish and agree primacy. The
HSE will be able to offer advice about systems of working and with matters of clinical
governance.

The more obvious offences for an investigation of this nature are as follows. The definitions are
provided with particular reference to medical issues.

Murder
Murder is defined at Common Law as:

Where a person of sound mind and discretion unlawfully kills any reasonable creature in being
and under the Queen’s peace, with intent to kill or cause grievous bodily harm.

Murder is the unlawful killing of a person with the intention to kill or cause grievous bodily harm.
Nothing less will suffice. Foresight that a consequence is almost certain to result is not the same
as intention, though it may be evidence of it.

There is some legal authority for the proposition that, where the sole, bona fide intention of a
doctor is the relief of pain through the administration of drugs, in the knowledge that those drugs,
as an unwanted side effect, also inevitably hasten the patient’s death, then that is not murder.

Involuntary manslaughter

Where an unlawful killing is done without an intention to kill or to cause grievous bodily harm,
the suspect is to be charged with manslaughter not murder. Apart from the absence of the
requisite intent, all other elements of the offence are the same as for murder.

There are two types of involuntary manslaughter, that caused by the defendant's gross
negligence and that caused by his unlawful or dangerous act.

Unlawful Act Manslaughter

The offence is made out if it is proved that the accused intentionally did an unlawful and
dangerous act from which death inadvertently resulted.

Dangerousness

An objective test must be applied to the question as to whether an accused's unlawful act, from
which death results, was dangerous - DPP v Newbury (Neil) [1977] Crim. L.R. 359. In judging
whether the act was dangerous the test is not “did the accused recognise that it was dangerous”?
but “would all sober and reasonable people recognise its danger”? The jury has to decide
whether D's unlawful act exposed V to the risk of "some' harm - Church [1966] 1 OB 59; R v JM
and SM [2012] EWCA Crim 2293.

Unlawful act manslaughter requires proof that the defendant committed a relevant crime, with
the mens rea for that crime. The unlawful act must therefore be criminal in nature and must also
be dangerous - R v Larkin [1943] KB 174.

Not Protectively Marked

18



http://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKHL/1976/3.html&query=%28title:%28+DPP+%29%29+AND+%28title:%28+v+%29%29+AND+%28title:%28+Newbury+%29%29

http://www.bailii.org/ew/cases/EWCA/Crim/1965/1.html

http://www.bailii.org/ew/cases/EWCA/Crim/2012/2293.html

http://www.bailii.org/ew/cases/EWCA/Crim/2012/2293.html



Transferred malice - An act is dangerous if (in the opinion of the sober and reasonable
bystander) it exposed someone to the risk of some harm not necessarily the person who
subsequently died - Attorney-General's Reference (No. 3 of 1994) [1997] Crim LR 829.

The act need not be directed against a person (e.g. arson) - see R v Willoughby (2005) 1 WLR
1880.

The "Sober and Reasonable' Bystander

In applying the objective test, the knowledge attributed to the sober and reasonable person is
that which such a person would acquire as an observer of the whole course of the defendant's
conduct throughout the unlawful act: R v Watson (1989) 2 All ER 865, R v Dawson (1985) 81 Cr
App R 150,

Causation

The prosecution must establish that the unlawful act was a cause of the death without an
intervening act to break the chain of causation — R v Lewis [2010] EWCA Crim 151

Requires proof of the elements of the unlawful act

The prosecution must prove the elements of the unlawful act and also disprove any defences to
the unlawful act that are raised.

This resulted in an appeal being allowed in Jennings [1990] Crim. L.R. 588. The court held that
the unlawful act must be proved, both as to the actus reus and as to the mens rea. The
possession of a weapon, not offensive per se, was not such an act unless accompanied by the
requisite intention to use it to inflict injury. That had not been established.

It was held in R v Scarlett (John) [1994] Crim. L.R. 288 that where an accused was justified in
using some force and the prosecution case relied on the use of excessive force to prove an
assault, the jury should be directed that the defendant could only be guilty of an assault if the
prosecution proved that he intentionally or recklessly used such force knowing that it was
excessive in the circumstances as he believed them to be.

Negligence

Offences which are criminal only because of the negligent manner of their commission cannot
be relied on to prove unlawful act manslaughter - Andrews v DPP [1937] A.C. 576).

Gross negligence manslaughter

Manslaughter by gross negligence is an offence contrary to Common Law. There has been
difficulty in the past concerning identifying the elements which make the killing unlawful but the
law has been clarified by the decision of the House of Lords in the case of R v Adomako (1994).
It requires the satisfaction of a four-stage test.

This offence is committed when a person who owes a duty of care to another, breaches that
duty of care and this leads to the death of the other person and the conduct of the person
who owes duty of care is considered to be so bad as to be criminal.

The four-stage test (the Adomako test) for gross negligence manslaughter is.

. the existence of a duty of care to the deceased
. a breach of that duty of care
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. causing the death of the victim

. whether that breach of duty should be characterised as gross negligence and therefore
a crime.

The Corporate Manslaughter Act abolished this common law offence for corporations and others
covered by the Act.

The Standard and the Breach

The ordinary law of negligence applies but a higher degree of negligence is necessary to render
a person guilty of manslaughter than to establish civil liability against him. Those with a duty of
care must act as the reasonable man would do in their position. If they fail to do so, they will
have breached their duty of care. The test is objective. In a medical context, the standard of the
duty of care owed is that of the ordinary skilled man exercising and professing to have that
special skill but it must be remembered that there may be more than one proper standard so
that a doctor will not be negligent if he has acted in accordance with a practice accepted as
proper by a responsible body of medical men skilled in that art. Mere failure to adhere to ‘best
practice’ will not amount to gross negligence.

The Adomako Case

The defendant was the anaesthetist during an eye operation on a patient. In the course of the
operation the tube from the ventilator supplying oxygen to the patient became disconnected. The
patient suffered a cardiac arrest some nine minutes after the disconnection but the anaesthetist
failed to notice the disconnection until after resuscitation procedures had commenced, despite
an alarm sounding to indicate that the patient’s blood pressure had dropped.

The defendant was found guilty of gross negligence manslaughter; the Court of Appeal upheld
the conviction and the House of Lords approved the four-stage test for gross negligence
manslaughter outlined above.

It is a question for the jury to decide whether, having regard to the risk of death involved, that
the defendant’s conduct was so bad, in all circumstances, as to amount to a criminal act or
omission. Recklessness (which is a subjective matter) could form an element of the prosecution
case in order to help prove the gross negligence, but see the Attorney General’s reference (2 of
1999) which states that proving the reckless or intentional state of mind of the offender is not a
pre-requisite for a conviction of manslaughter by gross negligence.

A person may become liable for manslaughter by gross negligence of a positive duty arising
from the nature of their occupation — such as a doctor, nurse and carer.

The prosecution must prove that the injuries inflicted by the offender’s actions were a significant
cause of the victim’s death. It does not have to prove that the death was not due to some other
intervening event, such as medical negligence during the victim’s treatment.

It is possible to convict a person of manslaughter by gross negligence on the evidence of that
person’s actions alone without evidence of mens rea (state of mind) i.e. it is an objective test. A
jury is obliged, when considering this offence, to look at all the circumstances before reaching a
verdict, so an individual’s state of mind must be taken into account where relevant.

The standard and the breach are judged on the ordinary law of negligence. Those with a duty of

care must act as the reasonable person would do in their position. The test is objective. It does
not matter that the defendant did not appreciate the risk, provided that such a risk would have
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been obvious to a reasonable person in the defendant’s position. The risk in question is a risk of
death, not of serious injury.

Corporate manslaughter

The Corporate Manslaughter and Corporate Homicide Act 2007 mainly came into force on 6
April 2008 across the UK.

The Act sets out an offence for convicting an organisation where a gross failure in the way
activities were managed or organised results in a person’s death. This applies to a wide range
of organisations across the public and private sectors — including the NHS and the independent
healthcare sector. The Special Crime and Counter Terrorism Division (SCCTD) of the CPS deals
with these prosecutions. (See section 7 of this guide: Early contact with the CPS)

In England and Wales and Northern Ireland, the offence is called corporate manslaughter. It is
called corporate homicide in Scotland.

An organisation will be guilty of the new offence if the way in which its activities are managed or
organised causes a death and amounts to a gross breach of a duty of care to the deceased.

Juries will consider how the fatal activity was managed or organised throughout the organisation,
including any systems and processes for managing safety and how these were operated in
practice.

A substantial part of the failure within the organisation must have been at a senior level. Senior
level means the people who make significant decisions about the organisation or substantial
parts of it. This includes both centralised, headquarters functions as well as those in operational
management roles.

In England and Wales and Northern Ireland, the consent of the relevant Director of Public
Prosecutions is needed before a case of corporate manslaughter can be taken to court.

When dealing with corporate manslaughter the CPS consider that the following points need to
be proved:

. the defendant is a qualifying organisation

. the organisation causes a person’s death

. there was a relevant duty of care owed by the organisation to the deceased

. there was a gross breach of that duty and

. a substantial element of that breach was in the way those activities were managed or
organised by senior management and the defendant must not fall within

one of the exemptions for prosecution under the Act. Causation

Demonstrating causation is a critical first step in an investigation in healthcare. Early expert and
legal advice helps the investigating officer determine whether there is a case to be investigated.

When prosecuting for an offence of homicide, there are a number of elements the Crown must
prove. One of these is the element of causation.

In simple terms, the prosecution must prove that the death was ‘caused’ (wholly or in part) by

the defendant. This appears to be straightforward but some judges have recognised the inherent
difficulties:
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‘Where the law requires proof of the relationship between an act and its consequences as an
element of responsibility, a simple and sufficient explanation of the basis of such relationship
has proved notoriously elusive.” - R v Cheshire [1991] 3 All ER 670.

Recent experience has shown that causation is hard to prove in certain types of cases - typically,
but not exclusively, those involving medical negligence.

The classic statement on causation in manslaughter was provided by the present Lord Chief
Justice in R v

HM Coroner for Inner London, ex parte Douglas-Williams (1998) 1 All ER 344:

“...that the unlawful act caused death in the sense that it more than minimally, negligibly or
trivially contributed to the death.

“In relation to both types of manslaughter it is an essential ingredient that the unlawful or
negligent act must have caused the death at least in the manner described. If there is a situation
where, on examination of the evidence, it cannot be said that the death in question was/was not
caused by an act which was unlawful or negligent as | have described, then a critical link in the
chain of causation is not established. That being so, a verdict of unlawful killing would not be
appropriate and should not be left to the jury.”

It can be seen from this that the prosecution must be able to link the act at least to an operative
cause of death. It is not sufficient to say that it may have been a cause of death.

Mental Capacity Act 2005

Section 44 of the Mental Capacity Act 2005 creates certain offences in connection with the ill-
treatment or wilful neglect of a person who lacks capacity.

The offence is triable either way and carries a maximum penalty on indictment of 5 years
imprisonment and/or a fine.

A person lacks mental capacity if, at the material time, he/she is unable to make a decision for
him/herself because of an impairment of, or a disturbance in the functioning of, the mind or brain:
section 2(1) It is immaterial if the impairment or disturbance is permanent or temporary: section
2(2).

A lack of capacity cannot be established merely by reference to a person's age or appearance,
or by a condition, or an aspect of behaviour, which might lead others to make unjustified
assumptions about capacity: section 2(3).

The question of whether a person lacks capacity within the meaning of the Act is to be decided
on the balance of probabilities: section 2(4). Accordingly, there must be evidence to support the
fact that the person lacked mental capacity at the time the offence was committed against
him/her.

Even if the victim has capacity, it will still be an offence if the person who has the care of him/her
reasonably believed he/she lacked capacity and ill-treated or neglected him/her. Reasonable
belief means that, in all the circumstances, a reasonable person would believe that the victim
lacked capacity.

The Act applies to everyone who looks after or cares for someone who lacks mental capacity.

This includes both those who have the day-to-day care of that person as well as those who only
have very short-term care, whether they are family carers, professional carers or other carers.
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The Act does not define “ill-treatment” and “wilful neglect”; therefore, these concepts should be
given their ordinary meaning. For assistance on what constitutes “wilful neglect”, reference
should be made to Archbold 2015 paragraphs 17-47/48 and 19-375/391 which deal with “wilful
neglect” and “ill treatment' of children”.

A person who has genuinely failed to appreciate that, for example, the other person needed
medical care, through for example personal inadequacy, is not guilty of the offence of wilful ill-
treatment/neglect: see Archbold 2015 17-48.

Offences of ill-treatment and wilful neglect are continuing offences: R. v. Hayles [1969] 1
Q.B. 364, 53 Cr.App.R. 36, CA.

Under the Code for Crown Prosecutors, if the evidential test is met in wilful neglect or ill-treatment
cases, the public interest will nearly always demand that a prosecution occurs, due to the
position of trust that the suspect held in relation to the victim, as well as the extreme vulnerability
of the victim.

Criminal Justice and Courts Act 2015 - lll Treatment and Wilful Neglect

The offences are set out in sections 20 to 25 of the Criminal Justice and Courts Act 2015. They
apply to individuals and organisations paid to provide or to arrange for the provision of formal
health and adult social care services in both the public and private sectors, including where care
is self-funded. The offences also apply to all formal healthcare provision for children in both the
NHS and private sector, other than in specific excluded children’s settings and services which
are already subject to existing legislative and regulatory safeguards;

The section 20 offence applies to individuals. A care worker who ill-treats or wilfully neglects
a person he has care of, commits an either way offence punishable with 5 years’ imprisonment
on indictment, or imprisonment for a term not exceeding 12 months on summary conviction. A
fine can be imposed in addition or in the alternative.

“Care worker” means an individual who, as paid work, provides health care (other than excluded
health care) for an adult or child, or social care for an adult. It includes an individual who, as paid
work, supervises or manages individuals providing such care or is a director or similar officer of
an organisation which provides such care.

“Paid work” refers to payment other than reasonable expense, payment for being a foster parent,
for a benefit under social security legislation or a payment made under arrangements under
section 2 of the Employment and Training Act 1973 (arrangements to assist people to select,
train for, obtain and retain employment).

The meanings of “Health care” and “Social care” are set out in sections 20(5) and 20(6). Health
care includes all forms of health care provided for individuals, including health care relating to
physical health or mental health and health care provided for or in connection with the protection
or improvement of public health, and procedures that are similar to forms of medical or surgical
care but are not provided in connection with a medical condition,

“Social care” includes all forms of personal care and other practical assistance provided for
individuals who are in need of such care or assistance by reason of age, illness, disability,
pregnancy, childbirth, dependence on alcohol or drugs or any other similar circumstances.

The offence is punishable with imprisonment for a term not exceeding 5 years or a fine
(or both) on indictment or up to 12 months or a fine (or both) on summary conviction.

The section 21 offence applies to organisations. A care provider commits an offence if a care
worker the care provider is responsible for, ill-treats or wilfully neglects an individual being cared
for, provided the care provider’s activities are managed or organised in a way which amounts to
a gross breach of a relevant duty of care owed by the care provider to the individual who is ill-
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treated or neglected, and, in the absence of the breach, the ill-treatment or wilful neglect would
not have occurred or would have been less likely to occur.

Section 21(2) defines a “care provider” as a body corporate or unincorporated association which
provides or arranges for the provision of health care (other than excluded health care) or adult
social care, or an individual who provides such care and employs or otherwise makes
arrangements with individuals to assist in providing that care.

The intention is to ensure that the definition covers not just provider organisations such as
hospitals (whether NHS or privately run) and companies, but also partnerships such as GP
practices, and sole traders such as single-handed GP practices.

Subsection (6) clarifies the meaning of a “gross” breach of a duty of care by a care provider, as
being where the care provider's conduct falls far below what could reasonably be expected in
the circumstances.

Subsection (7) provides that where the provision or making of arrangements for the provision, of
health or social care is incidental to the carrying out of other activities, it is to be disregarded for
the purposes of the care provider offence. For example, a prison that makes arrangements for
one of its prison officers to accompany a prisoner, who has suddenly fallen ill, to hospital would
not be treated as a care provider, because the arrangements made are merely incidental to the
organisation’s primary custodial activities.

The overall approach to this offence is modelled, insofar as is practicable, on that of the offence
of corporate manslaughter/homicide established in the Corporate Manslaughter and Corporate
Homicide Act 2007 (“CMCHA 2007”). It focuses on the way an organisation managed or
organised its activities, and on the duty of care that the organisation owed towards the victim.

The offence is punishable with a fine on indictment or summary conviction. In addition,
the court may make a remedial order and/or a publicity order.

Health and Safety offences

The main legislation enforced by the Health and Safety Executive (HSE) is The Health & Safety
at Work Act 1974.

The principal relevant offences are:
Section 3

General duties of employers and self-employed to persons other than their employees
1) It shall be the duty of every employer to conduct his undertaking in such a way as to
ensure, so far as is reasonably practicable, that persons not in his employment who may
be affected thereby are not thereby exposed to risks to their health or safety.

2) It shall be the duty of every self-employed person to conduct his undertaking in such a
way as to ensure, so far as is reasonably practicable, that he and other persons (not
being his employees) who may be affected thereby are not thereby exposed to risks to
their health or safety.

3) In such cases as may be prescribed, it shall be the duty of every employer and every
self- employed person, in the prescribed circumstances and in the prescribed manner,
to give to persons (not being his employees) who may be affected by the way in which
he conducts his undertaking the prescribed information about such aspects of the way
in which he conducts his undertaking as might affect their health or safety.

Section 7
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General duties of employees at work.

1) Itshall be the duty of every employee while at work to take reasonable care for the health
and safety of himself and of other persons who may be affected by his acts or omissions
at work; and

2) as regards any duty or requirement imposed on his employer or any other person by or
under any of the relevant statutory provisions, to co-operate with him so far as is
necessary to enable that duty or requirement to be performed or complied with.

Section 8
Duty not to interfere with or misuse things provided pursuant to certain provisions.

1) No person shall intentionally or recklessly interfere with or misuse anything provided in
the interests of health, safety or welfare in pursuance of any of the relevant statutory
provisions.

Section 36
Offences due to fault of other person

1) Where the commission by any person of an offence under any of the relevant statutory
provisions is due to the act or default of some other person, that other person shall be
guilty of the offence, and a person may be charged with and convicted of the offence by
virtue of this subsection whether or not proceedings are taken against the first-mentioned
person.

2) Where there would be or have been the commission of an offence under section 33 by
the Crown but for the circumstance that that section does not bind the Crown, and that
fact is due to the act or default of a person other than the Crown, that person shall be
guilty of the offence which, but for that circumstance, the Crown would be committing or
would have committed, and may be charged with and convicted of that offence
accordingly.

Section 37
Offences by bodies corporate

1) Where an offence under any of the relevant statutory provisions committed by a body
corporate is proved to have been committed with the consent or connivance of, or to
have been attributable to any neglect on the part of, any director, manager, secretary or
other similar officer of the body corporate or a person who was purporting to act in any
such capacity, he as well as the body corporate shall be guilty of that offence and shall
be liable to be proceeded against and punished accordingly.

2) Where the affairs of a body corporate are managed by its members, the preceding
subsection shall apply in relation to the acts and defaults of a member in connection with
his functions of management as if he were a director of the body corporate.

Section 38
Restrictions on institution of proceedings in England and Wales
Proceedings for an offence under any of the relevant statutory provisions shall not, in England

and Wales, be instituted except by an inspector or the Environment Agency or by or with the
consent of the Director of Public Prosecutions.
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The control of substances hazardous to health regulations

Although the Health and Safety at Work etc Act 1974 applies to all risks associated with health
and safety there are also specific regulations that may also apply. For example, in the case of
Health Acquired Infections such as MRSA or C Difficile the relevant legislation will be The Control
of Substances Hazardous to Health Regulations 2002 — (COSHH).

Further information on specific regulations can be found at www.hse.gov.uk/legislation.

Regulation 7 states that - (1) Every employer shall ensure that the exposure of his employees
to substances hazardous to health is either prevented or, where this is not
reasonably practicable, adequately controlled.

Regulation 3 extends the duty to other persons - (1) Where a duty is placed by these
Regulations on an employer in respect of his employees, he shall, so far as is reasonably
practicable, be under a like duty in respect of any other person, whether at work or not, who may
be affected by the work carried out by the employer.
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6. Attendance at and management of an incident coordination group
Purpose of the incident coordination group

The purpose of the incident coordination group is to provide strategic oversight of a patient safety
incident involving the NHS and the police, CQC, HIW and /or HSE. It is a forum for
communicating, exchanging information and coordinating multiple investigations.

It allows all three organisations to set out their needs so that actions can be agreed that do not
prejudice the work of each organisation e.g. legal proceedings, or the phasing, extent and timing
of further NHS investigations. It should be the means by which the investigating officer engages
the NHS and other organisations in a potential investigation in healthcare.

The incident coordination group has no role in directing the investigations of the police,
CQC and/or the HSE and should not replace any gold group %instigated to manage any
critical issues arising as a result of the incident or investigation.

Those who attend on behalf of these organisations should be sufficiently senior to take decisions
concerning the management of the incident. They must also have relevant skills, experience and
training to deal with any immediate concerns.

Police representation should normally be an accredited senior investigating officer at the level of
inspector or above. HSE representation is normally at main-grade inspector level. NHS
representation will normally be at executive director level. CQC representation will normally be
at Head of Inspection level. HIW representation will normally be at the Head of Investigation
level.

In instances of suspicious death, the incident coordination group may ask the Coroner if he or
she wishes to send a representative to the meeting, in addition to the police. In instances of the
unexpected death of a child where an investigation under child protection procedures might be
appropriate, the incident coordination group may want to ask children’s social services if they
want to send a representative.

It is expected that the NHS chair the first meeting of the group unless circumstances preclude it.

3 Guidance on the management of the Gold process can be found in the ACPO Advice on Critical Incident

Management document which provides clarity to the concept and terminology of critical incidents and
consistency to their management
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Matters to discuss at the Incident Co-ordination Group

What should be discussed

What to consider

Nature of the incident(s)

What has happened, when and how?
Who is involved?

Reasons for meeting, including an explanation
from the organisation responsible for calling the
meeting

Why has the meeting been called? Are other parties
involved e.g. relatives, the Coroner

NHS actions to date, including the outcome of
any internal or external investigation or root
cause analysis

What has the NHS done to date? Are
written reports available?

Public safety concerns

Does this matter raise such concerns?
If so, what are they?

Safety of NHS systems and the need for
continuity of patient care.

Is there a need for remedial action and / or further
investigation by the NHS?

Does the matter need to be reported to another body
e.g. MHRA?

The extent of further, immediate NHS
investigations and how these may need to be
constrained in subject matter or format by the
needs and requirements of the Police and /or
CQC/HSE

Is patient safety at risk?
If so, what has to be done to minimise this risk?

Role and responsibilities of the Police and / or
CQC/HSE and next steps to be taken (except
where this would jeopardise any investigation or
subsequent legal proceedings.

Each organisation should describe what it needs to
do next and how it will fit — or conflict — with what
others propose to do

Other statutory responsibilities

Do the organisations have other statutory
responsibilities they should consider e.g. are there
any safeguarding considerations in respect of a
child or a vulnerable adult?

Need to inform professional regulatory bodies
e.g. General Medical Council, General Dental
Council,

Nursing and Midwifery Council

Does this individual(s) need to be referred?
Who should do this?
At what stage should this referral be made?

Securing and preserving evidence

Has this been done and by whom?
What has been preserved and where located?

Sharing information

What information is available

When is the information required

What may be shared — Is Consent required?
Consult with Caldicott Guardian

Needs of and support to patients, relatives and
NHS Staff

How are these to be met and by whom?
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Information to other interested parties e.g. the e \Who else needs to know?

Coroner e What can they be told?
Handling communications/media e Is the incident likely to attract the attention of the
media?

What will be said in response?
e Who will say it and in what circumstances?
Has a joint media strategy been agreed?

Future handling and co-ordination, including the e Who from each organisation is to act as single point
appointment of a liaison officer from each of contact and lead (SPOC)?
organisation.

Ereedom of information / Disclosure e Agree protocol for material ownership, retention and
return.

Note: It is a fundamental responsibility of the police service to preserve life. In this regard,
investigating officers must have a primary regard for public and patient safety when investigating
incidents in healthcare.

Similarly, healthcare providers in their capacity as the employer of healthcare professionals
should take responsibility for reporting professional staff to regulators.

In the event of early and clear allegations in respect of corporate failings regarding a death in a
healthcare setting, the investigating officer must take this into account and consider the
membership of the incident coordinating group in consultation with other relevant stakeholders.

6a. A summary of Safeguarding Procedures

Under the Care Act 2015 a number of the previously used safeguarding references have
changed. The previous references are detailed in brackets below -

Safeguarding Concern (Alert) — Reporting of concerns of actual or suspected abuse or neglect.
Any immediate protection needs are identified and addressed *

Decision — Is this an Adult at Risk requiring safeguarding? Once duty is triggered the decision
will be what action should be taken and by whom.

Safeguarding Planning Meeting (Strategy meeting) — Formulating a multi-agency plan for
assessing risk and undertaking the investigation into the adult protection concerns managed by
the local authority

Section 42 Enquiry 5. (Investigation) — Coordinating the collection of information/evidence about
the abuse or neglect that has or may occur. This may include evidence required for a criminal
investigation but also may include other investigative processes such as a disciplinary
investigation

Safeguarding Plan (Protection Plan) — Coordinating a multi-agency response to the abuse in
order to reduce or eradicate the risk of further abuse taking place.

Safeguarding Meeting (Case Conference) — A multi-agency meeting following a safeguarding
investigation which may involve the service user, to agree a protection plan.

Closing safeguarding meeting / case conference — To review and finalise the investigation.
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Safeguarding Adults Review (SAR) - A Serious Case Review should be considered by the
Safeguarding Adults Board (SAB) when one or more of the following applies -

+ SABs must arrange an SAR when an adult in its area dies as a result of abuse or neglect,
whether known or suspected, and there is concern that partner agencies could have
worked more effectively to protect the adult.

* SABs must also arrange a SAR if an adult in its area has not died, but the SAB knows or
suspects that the adult has experienced serious abuse or neglect. In context of SARs
something can be considered serious abuse or neglect where, for example the individual
would have been likely to have died but for an intervention, or has suffered permanent
harm or has reduced capacity or quality of life (whether because physical or
psychological effects) as a result of the abuse or neglect.

The purpose of the review is to establish the following -

* Whether there are lessons to be learned from the circumstances of the case about the
way in which local professionals and agencies work together to safeguard adults at risk.

* What those lessons are, how they will be acted upon and what is expected to change as
a result.

» To improve inter-agency working and better safeguarding of adults at risk including the
review of procedures where there may have been failures.

4 Adult safeguarding means protecting a person’s right to live in safety, free from abuse and neglect. The Care
Act requires that each local authority must make enquiries, or ensure others do so, if it believes an adult is, or is at
risk of, abuse or neglect. An enquiry should establish whether any action needs to be taken to stop prevent abuse or
neglect, and if so, by whom;

5 The objectives of an enquiry into abuse or neglect are to: establish facts; ascertain the individual’'s views and
wishes and seek consent; assess the needs of the adult for protection, support and redress; and make decisions as
to what follow-up action should be taken with regard to the person responsible, or the organisation, for the abuse or
neglect.
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7. Early contact with the Crown Prosecution Service
Purpose of early contact

Crown prosecutors are responsible for deciding in all investigations involving serious criminal
allegations, whether a person should be charged and, if so, with what. Crown prosecutors make
these decisions in accordance with the evidential and public interest tests set out in the Code
for Crown Prosecutors and with the director of public prosecution’s guidance on charging.

The Special Crime and Counter Terrorism Division (SCCTD) of the CPS ultimately deals with
serious, sensitive and complex casework, which must be undertaken at CPS Central Casework
Divisions rather than in the Areas. This includes cases of alleged gross negligence manslaughter
against members of the health care profession where the death has resulted from a failure of
medical expertise, for example the administration of the wrong amount of a drug, but not deaths
resulting from a lack of care, for example, dropping a patient from a hoist. SCCTD only deals
with cases where death results. Serious injury as a result of failure of medical expertise and
death as a result of failure of care should be referred to Complex Casework Units.

Any allegation with a corporate element must be dealt with by SCCTD, unless the corporation is
a partnership, when the CCU will deal. If any NHS trust or a healthcare- providing company is
being investigated under the CMCHA 2007 then the investigating officer should contact SCCTD
for initial advice.

Early advice from Crown Prosecutors

Prosecutors readily offer appropriate advice if they feel it contributes to the effectiveness of an
investigation and prosecution.

An investigating officer may consult the CPS at any stage of an investigation. In serious cases
in healthcare, investigating officers are encouraged to seek CPS advice as soon as an
investigation changes from a purely intelligence-gathering operation into one intended to lead to
a criminal investigation and potential prosecution. Early advice from the CPS can ensure from
the start that cases are brought in a timely manner. The early involvement of prosecutors can
bring other benefits, including:
+ the CPS can advise which is the correct office to contact
» the prosecutor can identify, and where possible, rectify evidential or legal deficiencies
and bring to an early conclusion cases that cannot be strengthened by further
investigation

+ the CPS can make an early assessment of the level of lawyer expertise and resources
needed to deal effectively with a case

» the prosecutor can be identified at an early stage to ensure continuity of approach

« the CPS can highlight public interest considerations that may affect any eventual
prosecution

« the CPS can guide the investigating officer on general lines of inquiry
» the prosecutor may also be able to recommend a particular expert

» the prosecutor can advise on the nature and scope of expert evidence to be sought
including specific questions to ask of the expert

* case-management issues can be considered when planning the investigation
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8. Use of expert advisers — for assessment/filter and for the purpose of giving
evidence

What is an expert adviser?

An expert adviser is any person who can help an investigation because of their specialist
knowledge and/or experience allows them to give an opinion on a particular matter, or provide
a specialist service directly related to their expertise. An expert adviser is independent of the
police and is usually called upon to advise on a specific problem. They will be able to assist the
investigating officer to understand whether the situation in question is unusual or beyond
what would normally be expected in a medical environment.

An expert adviser is not necessarily an expert witness. An expert, as defined by the CPS, is “a
person whose evidence is intended to be tendered before a court and who has relevant skill or
knowledge achieved through research, experience or professional application within a specific
field sufficient to entitle them to give evidence of their opinion and upon which the court may
require independent and impartial assistance”. The difference between an expert and other
witnesses is that experts are the only witnesses allowed to give “opinion evidence”. An expert
adviser’s status may change to that of an expert witness as the investigation progresses.

What makes a suitable expert adviser will depend on the context of a particular case. An expert
adviser’s expertise and qualifications are useful to an investigation only if they are relevant to
the issue in that investigation. Expertise can be demonstrated through formal, recognised
gualifications or through experience. The type of expertise that is appropriate depends on the
nature of the problem.

Choosing experts
The Specialist Operations Centre of the National Crime Agency (NCA) provides information,
advice and support to those involved in the investigation of major crime, covert issues and
techniques, and uniform policing. It maintains a database containing the details of expert
advisers. This facility is available 24 hours a day, seven days a week contact — 0845 0005463
The operations centre does not accredit expert advisers on its database. It is the investigating
officer’s responsibility to ensure that an expert adviser has the necessary and relevant expertise
to aid their investigation.
In the first instance the investigating officer should contact the above number to identify expert
advisers who appear to have the appropriate expertise. An investigating officer who does not
want to use any of the expert advisers identified by the SOC, may find an expert adviser through
other means:

» Inforce Forensic Manager / Advisor

+ personal recommendations from other investigators and CPS prosecutors

* academic institutions

» royal colleges (medical and nursing)

* healthcare solicitors
Please refer to NCA Advice on the Management of Expert Advisers July 2017 for more details
about this matter, including the responsibilities of the investigating officer.
Whatever the view of the experts, their statements of evidence/reports should be constructed

with the following principles in mind:
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1)

2)

3)

4)

5)

6)

7

8)

9)

What treatment should have been offered in each case? Experts should cover in their
report the basic conditions of a particular disease and how the symptoms present
themselves. They can then go on to describe how the condition would normally be
treated in their own experience, with reference to recognised protocols of the day.

Experts commissioned to provide evidence should construct their evidence as simply as
possible to enhance understanding. A glossary of terms for complex medical terminology
is good practice. Experts must be professionally correct, because opinions are likely to
be challenged by defence experts. Reports should be set out in a way that allows the
police/counsel etc. to dissect the report and ask for further work or clarification.

Experts should understand the terms “criminal gross negligence”, “unlawful act” in the
context of homicide and “gross breach of a duty of care”. Experts should also be able to
refer to the key consideration in determining whether there has been a breach of a duty
of care, namely whether the act or omission in question was “reasonable” in all the
circumstances. Language used to describe negligence should be consistent, and if
appropriate able to demonstrate both why one act is more negligent than another and
the level of negligence.

When reading the statements of the experts the prosecutor seeks to apply the criminal
standard of proof, namely, the evidence to prove any element of the offence must be
sufficient to satisfy the jury so that they are sure, or satisfied beyond reasonable doubt.
Experts should bear this in mind when expressing opinions or findings so that the level
of certainty they can give is clear. Is it for example, only to the level of more likely than
not (i.e. on the balance of probabilities), or to the higher level, of being sure so that other
reasonable possibilities can be excluded?

Experts must give consideration to explaining the use of statistical information in reports
and what the statistics are seeking to establish.

Any documentation referred to in text must be included.

Analysis of supplementary paperwork such as prescription charts/fluid
charts/observation charts must be undertaken. Paperwork differs from ward to ward, let
alone from hospital to hospital. Experts should be advised by the commissioning
investigating officer that if they are commenting on procedures that have been carried
out and are critical of conduct then the criticism needs to be set against the context of
relevant guidance, and is supported by evidence of what the expert withess would have
done under the same circumstances.

Expert must be supplied with copies of relevant hospital protocols | procedures.
As with the operational expert adviser and expert witnesses (assessment/filter); the

employment of the evidential expert should be the subject of agreed terms of reference
underpinned by a contract.

10) CPS prosecutors will usually assist investigating officers, on request, with drafting

specific questions or terms of reference for an expert.
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9. Conducting interviews — witness and suspect

Investigating serious harm and unexpected deaths in a healthcare setting can be challenging for
an investigating officer, particularly in the first 48 hours. It is often unclear whether a criminal
offence has been committed. The benefits therefore of establishing and obtaining early witness
and suspect accounts from healthcare professionals connected to an investigation cannot be
overstated. These include:

outlining the incident

» identifying lines of enquiry

+ understanding the scope of the investigation

» obtaining first accounts

» establishing the likelihood of more detailed interviews

+ demonstrating an open-minded approach to the enquiry

* recognising categories of significant, vulnerable or intimidated withesses

» providing an early update to the CPS or other agencies (as appropriate)
Investigating officers should set out in policy what they seek to achieve from interviewing
healthcare staff and witnesses and whether or not persons at that stage are considered to be
suspects. If persons are identified as suspects it is vital to record specifically what these people
are suspected of and why.
In the absence of any clear indication of criminality it is possible for the investigating officer and
investigative team to pursue the inquiry through witness interviews to establish in a balanced
and proportionate manner what has happened.
Healthcare professionals are highly trained and experienced in their chosen fields, often with a
high degree of academic attainment. They nonetheless share similar concerns to everybody else
when they are asked to provide statements and/or be interviewed by police officers. A brief
explanation to the effect that obtaining a statement necessitates an officer interviewing a person
can assist an enquiry and lessen witness tensions.
The memorandum of understanding written in conjunction with the NHS encourages staff to
provide early voluntary witness statements. Investigating officers should encourage this stance
and seek to establish good lines of communication to facilitate the process.
Any barriers to obtaining relevant information need to be removed. Witnesses should not
normally be cautioned until the investigating officer has decided that there are grounds to
suspect them of an offence. The principle aim in the early stages of an investigation should be
to identify and record what has happened. As stated earlier, in most cases no criminal offence
is likely to have taken place.
Considerations for the investigating officer

* legal requirement for the witness interview e.g. to assist the Coroner

* is the person being interviewed a witness or suspect

» explaining the difference between a witness interview to obtain a statement and an
interview under caution
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establishing and communicating at an early stage the context and content of the
statement

explaining to healthcare professionals about the need for interview i.e. obtaining best
evidence and information, establishing sequence of events in respect of the patient care
etc.

location of interview/statement. Healthcare professionals may want to be interviewed at
the place of work during working hours. Their availability particularly that of doctors, may
be severely restricted. This may cause logistical problems for both the SIO and
healthcare establishment

realistic length of interview. Most police officers and healthcare professionals
underestimate the time needed to obtain a detailed account of events

provision of legal advice. Some doctors may postpone providing a statement until they
have contacted their professional body. This may mean arranging the interview through
a representative of their defence union - common practice in some areas. In some cases,
it can help to establish good lines of communication. Nurses asked to provide a
statement often follow the same procedures

consider deploying a tactical interview manager (TIM) to coordinate witness and suspect
interview strategies.

Tactical interview manager (tier 5 trained officers)

Tactical interview managers (TIM) are officers who are trained to tier five of the national
investigative interviewing strategy. These officers are trained to assist investigating officers with
formulating and applying ethical strategies in relation to the interviewing of witnesses and
suspects.

This will include identifying and providing advice on dealing with significant, vulnerable and
intimidated witnesses.

An interview manager can provide a considerable amount of support and assistance to the
investigating officer and investigation team if they are consulted at an early stage of a healthcare
investigation.

Their training covers a number of aspects including.

Formulating ethical interview strategies

Liaison with specialists

Identifying the most appropriate method for recording an interview
Coordinating interviews

Debriefing interviewers

Independently analysing information obtained

Quiality assuring the interview process

Pre- interview disclosure strategies.

These facets can be particularly useful in healthcare settings as most of the logistical problems
that beset large enquiries revolve around the management of withesses.
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Obtaining witness statements from healthcare professionals can be a lengthy process due to the
competing demands of their patients. It is important therefore that investigating officers are able
to maximize the limited time they are allocated.

An interview manager can provide a structured approach for officers ensuring that the relevant
material is obtained.

Suspect interviews

In some cases, the identity of an offender is clear and the investigation of an alleged criminal
offence straightforward. An interview manager can however, provide structured advice to the
investigating officer on the best way to interview witnesses and suspects.

This guidance is designed to help in cases where identifying the offence and offender is unclear.
These investigations arise from unexpected or unexplained causes of death. Invariably, they
centre on an allegation of negligence of one or more healthcare professionals.

As has already been stated, it is advisable in the early stages of these types of enquiries that
“first account” statements are obtained as expeditiously as possible from all persons involved.

When potential criminal culpability is identified, investigating officers are likely to have a
statement from the suspect and copies of the relevant medical records and/or exhibits as
appropriate.

If the investigation has been protracted, the investigating officer will have had chance to consult
the CPS. Having applied the “Adomako” filter the investigator should be clear about which area
of potential criminality they are investigating.

The investigating officer then has to consider whether an arrest is necessary and/or
proportionate. Can the desired result be obtained by interviewing the person under
caution?

Senior investigating officers can consider the option of inviting a person to attend a police station
with relevant legal support to be formally interviewed under caution. Three potential outcomes
of this practice can be expected.

1) Alegal adviser advises a client to make no comment and relies on their earlier statement.

2) The suspect or his legal adviser will read out a statement and then decline to comment
further.

3) The interview takes a long time as the person explains in detail their account and
understanding of complex medical matters. These interviews are often subject to regular
client/solicitor consultation periods as they consider the implications of records/exhibits
set against the individual question.

The investigating officer may, however, believe that “the arrest is necessary for the prompt
and effective investigation of the offence”. In either case an interview manager should
provide advice to the investigating officer about the most effective way to secure the best
evidence.

A medical expert in the appropriate field can provide help identify suitable topic areas for
guestioning which can be incorporated into an interview strategy.

Investigating a medical case increases an officer's understanding of medical issues but he or she
is unlikely to develop enough expertise to be able to interpret fully the answers to technical
guestions. This is one reason for engaging the help of an expert adviser.
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Investigating officers may consider using an expert to help prepare questions and monitor a “live”
interview to try to address technical points more efficiently. The interviewer must guard against
the interview being conducted through a third party or becoming a debate around different
interpretations of medical practice.

People under arrest, under caution or providing a statement voluntarily must be encouraged to
describe actions, conduct or procedure in terms a lay person can understand. If this procedure
is adopted throughout there is less chance of misinterpretation. Withesses and suspects who
take more time to think through their answers can better demonstrate their understanding. It also
allows the expert, senior investigating officer and CPS lawyer to make informed decisions about
culpability, further work or satisfactory resolution of an investigation.
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10. For Coronavirus guidance please see Appendix A

Other relevant guidance

Investigation APP College of Policing

ACPO (2006) Murder Investigation Manual.

NCA Advice on the management of Expert Advisers July 2017
ACPO (2008) Family Liaison Officer Guidance

Freedom of Information APP College of Policing

Attorney General (2018) Attorney General’s Guidelines on Disclosure of Information in
Criminal Proceedings www.gov.uk/attorney-general-s-guidelines-on-disclosure

CPS (Undated) Joint Operational Instructions for the Disclosure of Unused Material
WWW.CPS.goV.uk

CPS / ACPO/ Chief Coroner / The Coroners Society of England and Wales,
Memorandum of Understanding (March 2016)
www.cps.gov.uk/sites/default/files/documents/legal quidance/coroners agreement 20
16.

pdf

Department of Health, ACPO, HSE (2006) Memorandum of Understanding -
Investigating patient safety incidents involving unexpected death or serious untoward
harm: a protocol for liaison and effective communications between the National Health
Service, Association of Chief Police Officers and Health & Safety Executive. (Now
Archived). Link to webarchive.nationalarchives.gov.uk

Department of Health (2010) Guidance for access to health record requests.
www.dh.gov.uk

General Medical Council, Nursing & Midwifery Council, ACPO and CPS (2006)
Information- sharing protocol. www.gmc-uk.org

Health and Safety Executive (2016) Work related deaths: A protocol for liaison.
www.hse.gov.uk/pubns/wrdpl.pdf

Home Office (2007) Achieving best evidence in criminal proceedings:
Guidance on interviewing victims and witnesses, and using special measures.
www.cps.gov.uk/publications/docs/best evidence in criminal proceeedings.pdf

HSE / CQC / Local Authority MOU (2015) www.cgc/hse/la-mou-pdf

NHS Litigation Authority (undated) Clinical negligence reporting guidelines (5th edition).
www.nhsla.com

Nursing and Midwifery Council (2008) The Code: Standards of conduct, performance
and ethics for nurses and midwives. www.nmc.org.uk

Protocol for exhumation (2014) NCA Crime Operational Support. Practice Advice on
conducting Exhumations from lawful burial sites. Oct 2014 Legislation has changed. This
protocol does not reference these changes.
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British National Formulary (use of medicines) / British National Formulary for children /
Palliative Care Formulary. The British National Formulary provides UK healthcare
professionals with authoritative and practical online information on the selection and

clinical use of medicines. www.bnf.org

Palliative drugs (as above) — palliativedrugs.com provides independent information for
health professionals about drugs used in palliative and hospice care.
www.palliativedrugs.com
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Organisations that can provide help to SIOs

Care Quality Commission

The Care Quality Commission is the independent watchdog for health and
adult social care in England. It promotes continuous improvement in the
services provided by the NHS, independent healthcare and adult social
care organisations.

Telephone: 03000 616161
WWW.cgc.org.uk

Care and Social Services Inspectorate Wales

Responsible for inspecting social care and social services to make sure
that they are safe for the people who use them.

Telephone 03007900126
http://cssiw.org.uk

Coroner

Coroners are independent judicial officers. They inquire into deaths
reported to them which appear to be violent, unnatural or of sudden and
unknown cause.

WWW.coronersociety.org.uk

Council for Healthcare Regulatory Excellence

The Council for Healthcare Regulatory Excellence is the health
professions’ watchdog. Their primary purpose is to promote the health,
safety and wellbeing of patients and the public.

Telephone: 020 7389 8030
www.chre.org.uk

Department of Health

The Department of Health has responsibility for standards of health care
in the country, including the NHS. It sets the strategic framework for adult
social care and influence local authority spend on social care. It also set
the direction on promoting and protecting the public's health, taking the
lead on issues like environmental hazards to health, infectious diseases,
health promotion and education, the safety of medicines, and ethical
issues

Telephone: 020 7210 4850
www.dh.gov.uk

General Chiropractic Council
The General Chiropractic Council is established by Parliament to regulate,
develop and promote the chiropractic profession.

Telephone: 020 7713 5155

www.gcc-uk.org

General Dental Council

The General Dental Council is the organisation which regulates dental
professionals in the United Kingdom. All dentists, dental hygienists, dental
therapists, clinical dental technicians and orthodontic therapists must be
registered with the organisation to work in the UK

Telephone: 020 7887 3800
www.gdc-uk.org

General Medical Council

The General Medical Council aims to deliver and protect the highest
standards of medical ethics, education and practice, in the interest of
patients, public and the profession. It works with doctors throughout their
careers helping to register to practice, issuing guidance on standards,

monitoring professional development and adjudicating fairly on complaints.

Telephone: 0845 357 8001
www.gmec-uk.org

General Optical Council

Telephone: 020 7580 3898

The General Optical Council’s purpose is to protect the public by www.optical.org
promoting high standards of education and conduct amongst opticians.
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General Osteopathic Council Telephone: 020 7357 6655
The General Osteopathic Council is one of the 13 UK health and social www.osteopathy.org.uk
care regulators. The regulators are set up to protect the public so that
whenever you see a health or social care professional, you can be sure
they meet the required standards

Health and Safety Executive Telephone: 0300 790 6787
The Health and Safety Executive’s role is to protect people against risks to www.hse.gov.uk
health or safety arising out of work activities. It conducts and sponsors
research; promotes training; provides an information and advisory service;
and submits proposals for new or revised regulations and approved codes

of practice
Health and Care Professions Council Telephone: 0300 500 6184
www.hpc-uk.org
The Health and Care Professions Council is a statutory regulator that
works to protect the health and well-being of people using the services of
the health professionals registered with them. It currently registers over
180,000 professionals from 13 professions
Healthcare Inspectorate Wales Telephone 0300 0628163
HIW inspect NHS and independent healthcare organisations in Wales www.hiw.org.uk/home
against a range of standards, policies, guidance and regulations
Medicines and Healthcare products Regulatory Agency Telephone: 020 7084 2000
From 1 April 2003, the Medicines and Healthcare products Regulatory
Agency (MHRA) replaced the Medical Devices Agency (MDA) and the www.gov.uk/government/organisa
Medicines Control Agency (MCA). The MHRA is an Executive Agency of tions/medicines-and-healthcare-
the Department of Health with trading fund status. products-reqgulatory-agency
Monitor Telephone: 020 7340 2400
Monitor regulates NHS foundation trusts, making sure they are well www.monitor-nhsft.gov.uk
managed and financially strong so that they can deliver excellent
healthcare for patients
NHS Business Services Authority - Counter Fraud and Security Telephone: 020 7895 4500
Management Service (CFSMS) www.cfsms.nhs.uk

The Counter Fraud and Security Management Service has responsibility
for all policy and operational matters relating to the prevention, detection
and investigation of fraud and corruption and the management of security
in the National Health Service.

NHS Litigation Authority Telephone: 020 7430 8700
www.nhhsla.com

The NHSLA is a Special Health Authority (part of the
NHS), responsible for handling negligence claims made against NHS
bodies in England. In addition to dealing with claims when they arise, it
has an active risk-management programme to help raise standards of
care in the NHS and hence reduce the number of incidents leading to
claims. It also monitors human rights case-law on behalf of the NHS
through its Human Rights Act Information Service.

National Clinical Assessment Service Telephone: 020 79728170
www.ncas.nhs.uk/

The NCAS provides a service to support the NHS deal with doctors and
dentists whose performance gives cause for concern. It aims to provide
advice about the local handling of cases, and where necessary carry
out clinical performance assessments to clarify areas of concern and
make recommendations on how difficulties may be resolved.
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National Crime Agency Specialist Operations Centre

The Specialist Operations Centre (SOC) provides front line policing with
information, advice and support in relation to surveillance law, major crime
and vulnerable and intimidated witnesses. Made up of four teams, the
SOC comprises a mixture of NCA and police officers and provides a
single point of contact for police forces and law enforcement agencies.

Telephone 0845 0005463
soc@nca.pnn.police.uk

Nursing and Midwifery Council

The core function of the Nursing and Midwifery Council is to establish
standards of education, training, conduct and performance for nursing
and midwifery and to ensure those standards are maintained, thereby
safeguarding the health and wellbeing of the public

Telephone: 020 7637 7181
www.nme.org.uk

Patient Safety Domain - NHS England

The Patient Safety Domain of NHS England took on some of the functions
of the National Patient Safety Agency when the NPSA was abolished in
2012. These include the responsibility to collect information on patient
safety incidents in the NHS and to use that information to provide advice
and guidance to the NHS on mitigating risks to patient safety. The Patient
Safety Domain can provide advice on the nature of risks to patient safety
and the relevant actions that NHS organisations are expected to take to
mitigate those risks

http://www.england.nhs.uk/ourwor

k/patientsafety/

Public Health England

Public Health England was established on 1 April 2013 to bring together
public health specialists from more than 70 organisations into a single
public health service. The agency plays a critical role in protecting people
from infectious diseases and in preventing harm when hazards involving
chemicals, poisons or radiation occur.

Telephone: 020 7654 8000
www.Public health England

Royal Pharmaceutical Society of Great Britain

The Royal Pharmaceutical Society of Great Britain (RPSGB) is the
professional and regulatory body for pharmacists in England, Scotland and
Wales. It also regulates pharmacy technicians on a voluntary basis, which
is expected to become statutory under anticipated legislation. The
primary objectives of the RPSGB are to lead, regulate, develop and
represent the profession of pharmacy.

Telephone: 020 7735 9141
www.rpharms.com

SHOT (Serious Hazards of Transfusion)

The Serious Hazards of Transfusion (SHOT) Scheme collects data
on serious hazards of transfusion of blood components. Through the
participating bodies, the information obtained contributes to:
improving the safety of the transfusion process; informing policy
within the Transfusion Services; improving standards of hospital
transfusion practice; aiding production of clinical guidelines for the
use of blood components.

Telephone: 0161 251 4208
www.shotuk.org
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Glossary of terms

Adverse event: any unexpected or untoward event that has a short or long-term detrimental
effect on patients, visitors, staff and the organisation. This includes incidents related to clinical
and non-clinical working practices

Adverse incident: any incident which adversely affects, or has the potential to affect, the health
and safety of employees, patients, users or other persons

Caldicott Guardian: a senior and identified person within the healthcare establishment
responsible for protecting the confidentiality of patient and service-user information
and enabling appropriate information-sharing. The Guardian plays a key role in ensuring that the
NHS, Councils with Social Service responsibilities and partner organisations satisfy the highest
practicable standards for handling patient identifiable information

Clinical governance: a framework through which NHS organizations are accountable for
continuously improving the quality of their services and safeguarding high standards of care by
creating an environment in which excellence in clinical care will flourish.

Continuing care: A long periods of treatment for patients whose recovery will be limited.

Gross negligence: This is a concept which arises in the common law offence of manslaughter
- see "gross negligence manslaughter" below

Gross negligence manslaughter: This offence is committed when a person who owes a duty
of care to another, breaches that duty of care and this leads to the death of the other person and
the conduct of the person who owes duty of care is considered to be so bad as to be criminal.

Healthcare associated infections: are infections that are acquired in hospitals or as a result of
healthcare interventions. There are a number of factors that can increase the risk of acquiring
an infection, but high standards of infection control practice minimise the risk of occurrence.

Healthcare setting: any place where a person is under the care of a health professional. It
includes but is not restricted to; hospitals (NHS & private), GP surgeries, dental surgeries,
residential care homes and hospices.

Involuntary manslaughter: This offence is committed a) where death results from an unlawful
act which any reasonable person would recognise as likely to expose another to serious risk of
injury, and b) where death is caused by a reckless or grossly negligent act or omission (See
Halsbury’s Laws of England, Fourth Edition, Volume 11(1), paragraph. 426 and the
2005 Cumulative Supplement Part 1). Clarification of these terms is given below.

Killing with subjective recklessness as to death or serious bodily harm: A person is
subjectively reckless as to a risk of death or serious bodily harm if he himself foresees that risk
as a highly probable consequence of his conduct, he takes that risk and in all the circumstances
it is unreasonable for him to do so.

Manslaughter: Like murder, the offence of manslaughter involves a killing of a person. The
difference between murder and manslaughter is the mental element necessary to support the
charge. Manslaughter may be classified as voluntary or involuntary.

NHS patient: for the purposes of the MOU protocol and these guidelines an NHS patient is

defined as — ‘a person receiving care or treatment under the NHS Act 1977’ — in practical terms
this generally means NHS-funded patients on NHS premises, and includes NHS patients being
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cared for in non-NHS premises or where patients/people other than NHS patients are on NHS
premises, the expectation is that the spirit of the MOU will apply.

Palliative care: A term applied to the treatment of incurable disease in which the aim is to
mitigate the sufferings of the patient not to affect a cure.

Patient safety: the process by which an organisation makes patient care safer. This should
involve: risk assessment; the identification and management of patient-related risks; the
reporting and analysis of incidents; and the capacity to learn from and follow up on incidents
and implement solutions to minimise the risk of them recurring.

Patient safety incident: any unintended or unexpected incident which could have or did lead
to harm for one or more patients receiving NHS funded healthcare. This is also referred to as
an adverse event/incident or clinical error, and includes near misses.

Serious adverse events: or serious adverse reaction is defined by the regulatory agencies as
one that suggests a significant hazard or side effect and results in any of the following six
outcomes. A serious adverse event/reaction occurs during investigation of a medicinal product
(plus its comparators), device, or treatment.

Suspected unexpected serious adverse reactions: are generally held to be events resulting
in any of the following six outcomes, with the nature or severity being inconsistent with the
applicable product information:

* Death

* A life-threatening adverse experience that places the subject, in the view of the
investigator, at immediate risk of death from the adverse event

* Requires or prolongs inpatient hospitalisation

* Results in persistent or significant disability/incapacity. This criterion applies if the
“disability” caused by the reported adverse event results in a substantial disruption
of a person’s ability to conduct normal life functions

* A congenital anomaly/birth defect

* Important medical events that may not result in death, be life threatening, or
require hospitalisation may be considered a serious adverse experience when,
based upon appropriate medical judgement, they may jeopardise the subject
and may require medical or surgical intervention to prevent one of these outcomes.

Recklessness: In broad terms, "recklessness" in a criminal law context is where a person takes
an unjustified risk.

Voluntary manslaughter: This offence is committed where a person has, as in murder, an
intention to kill or an intention to cause grievous bodily harm, but kills under provocation,
suffering from diminished responsibility by reason of abnormality of mind or in pursuance of a
suicide pact.

Information about local children safeguarding boards and local arrangements for the
protection of vulnerable adults

Local safeguarding children boards: statutory guidance to local safeguarding children boards
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The core objectives of the LSCB are set out in section 14(1) of the Children Act 2004 as follows:
* to coordinate what is done by each person or body represented on the Board for the purposes
of safeguarding and promoting the welfare of children in the area of the authority
* to ensure the effectiveness of what is done by each such person or body for that purpose.

The scope of LSCBs’ role includes safeguarding and promoting the welfare of children in three
broad areas of activity.

First, activity that affects all children and aims to identify and prevent maltreatment, or
impairment of health or development, and ensure children are growing up in circumstances
consistent with safe and effective care. For example:

* mechanisms to identify abuse and neglect wherever they may occur

* work to increase understanding of safeguarding children issues in the professional and wider
community, promoting the message that safeguarding is everybody’s responsibility

* work to ensure that organisations working or in contact with children operate recruitment and
human resources practices that take account of the need to safeguard and promote the welfare
of children

* monitoring the effectiveness of organisations’ implementation of their duties under section 11 of
the Children Act 2004

* ensuring that children know who they can contact when they have concerns about their own or
others’ safety and welfare

* ensuring that adults (including those who are harming children) know who they can contact if
they have a concern about a child or young person.

The second area of activity is proactive work that aims to target particular groups. For example:

» developing/evaluating thresholds and procedures for work with children and families where a
child has been identified as ‘in need’ under the Children Act 1989, but where the child is not
suffering, or at risk of suffering, significant harm

« work to safeguard and promote the welfare of groups of children who are
potentially more vulnerable than the general population — e.g. children living away from home,
children who have run away from home, children in custody, or disabled children.

The third area is responsive work to protect children who are suffering, or at risk of suffering, harm,
including:

+ children abused and neglected within families, including those: o harmed in the context of
domestic violence o as a consequence of the impact of substance misuse

» children abused outside families by adults known to them

« children abused and neglected by professional carers, within institutional settings, or anywhere
else where children are cared for away from home children abused by strangers

+ children abused by other young people
* young perpetrators of abuse
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» children abused through prostitution.

Where patrticular children are the subject of interventions, then that safeguarding work should aim
to help them to achieve all five outcomes, to have optimum life chances. It is within the remit of
LSCBs to check the extent to which this has been achieved as part of their monitoring and
evaluation work. Protection of vulnerable adults

Non-statutory voluntary guidance

A multi-agency management committee. To achieve effective inter-agency working, agencies
may consider that there are merits in establishing a multi-agency management committee (adult
protection), which is a standing committee of lead officers. Such a body should have a clearly
defined remit and lines of accountability, and it should identify agreed objectives and priorities for
its work. Such committees should determine policy, co-ordinate activity between agencies,
facilitate joint training, and monitor and review progress.

Experience in other areas of practice has shown that such committees are often most effective
where agency boundaries are coterminous.

Further actions in such a framework will be to:

+ identify role, responsibility, authority and accountability with regard to the action
each agency and professional group should take to ensure the protection of vulnerable
adults

+ establish mechanisms for developing policies and strategies for protecting vulnerable
adults which should be formulated, not only in collaboration and consultation with all
relevant agencies but also take account of the views of service users, families and carer
representatives

+ develop procedures for identifying circumstances giving grounds for concern and
directing referrals to a central point

+ formulate guidance about the arrangements for managing adult protection, and dealing
with complaints, grievances and professional and administrative malpractice

* implement equal opportunity policies and anti-discriminatory training with regard to
issues of race, ethnicity, religion, gender, sexuality, age, disadvantage and disability

+ balance the requirements of confidentiality with the consideration that, to protect
vulnerable adults, it may be necessary to share information on a ‘need-to-know basis’
bearing in mind the provisions of the Public Interest Disclosure Act 1998)

» identify mechanisms for monitoring and reviewing the implementation and impact of
policy.

|Making a complaint about NHS services

A complaint can be made about any function provided by the NHS. The process for doing
this is contained in the Local Authority Social Services and National Health Service
Complaints (England) Regulations 2009.All NHS organisations must comply with them.

The current framework for handling complaints was reduced from a three-tier process
to a two-tier process comprising:

. Local resolution;
. Parliamentary and Health Service Ombudsman.

Not Protectively Marked

46





A complaint may be made by anyone who is affected or likely to be affected by the incident. In
certain circumstances a complaint may be made by a person acting as a representative of the
complainant.

The first step will normally be to raise the matter (in writing or by speaking to them) with the
practitioner, e.g. the nurse or doctor concerned, or with the commissioner of the service (usually
the Clinical Commissioning Group) but not to both. A complaints manager should be allocated to
deal the case. The complainant should be offered the option of discussing with the complaints
manager how they wish to have the complaint handled, the response time for the complaint to be
investigated and reported on. If they decline this the complaints manager should write to the
complainant and advise them how long the complaint should take. Normally this should be no
longer than 6 months from the date of the complaint unless they are written to by the complaints
manager advising them of the delay and the reason why.

This process is known as “local resolution” and most complaints are resolved at the local stage.
However, there is a time limit of 12 months in which the complaint must be made. This starts from
the date of the incident being complained about or when it came to the complainant’s attention.

If a complainant needs assistance in making a complaint, officers from the Patient Advice and
Liaison Service (PALS) are available in all hospitals. They offer confidential advice, support and
information on health-related matters to patients, their families and their carers.

Additionally, assistance can also be provided by the Independent NHS Complaints Advocacy
Service. This supports people who wish to make a complaint about their NHS care or treatment.
Contact details for your local NHS Advocacy Service can be obtained from the complaints
manager, PALS, or by calling your Local Authority.

If a complaint remains unhappy with the outcome at a local level, you can refer the matter to the
Parliamentary and Health Service Ombudsman who is independent of the NHS and government.

Getting independent help
Independent help, advice or support when making a complaint, is available to the complainant,

free, via the Independent Complaints Advocacy Service (ICAS). They will arrange an interpreter
for the complainant if needed.
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Contact details
NHS Independent Complaints Advocacy Service (ICAS)

Email: pohwericas@pohwericas.net
Website: www.pohwer.net

Telephone 0300 456 2370
Other useful contact details for people making a complaint
Health and Safety Executive

An independent regulator that acts in the public interest to reduce work related death,
injury and ill health across Great Britain's workplaces.

Telephone 0300 790 6787 www.hse.gov.uk

Action Against Medical Accidents (AVMA)
An independent charity which promotes better patient safety and justice for people who
have been affected by a medical accident

Telephone: 0845 123 23 52 www.avma.org.uk

General Dental Council
Protects the public by regulating dental professionals in the UK

Telephone: 0207 887 3800 www.qgdc-uk.org

General Medical Council
Has a number of roles, including dealing with doctors whose fitness to practice is under question

Telephone: 0845 357 3456 www.gmc-uk.org

General Optical Council
Statutory body that regulates the optical professions (dispensing opticians and optometrists)

Telephone:
0207.803.898
www.optical.or g

Care Quality Commission

Regulates fundamental standards in the provision of NHS, independent health and adult social care
and in the quality of services.

Telephone: 03000 616161
WWW.C(Qc.org.uk

Health and Care Professions Council

Regulate arts therapists, biomedical scientists, chiropodists/podiatrists, clinical
scientists, dieticians, physiotherapists, prosthetists & orthoptists, radiographers, speech
and language therapists.

Telephone: 0300 500 6184 www.hpc-uk.org
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Health Service Ombudsman
Undertakes independent investigations into complaints about the National Health Service
Telephone: 0300 123 1113 www.ombudsman.org.uk

Information Commissioner
Promotes good information handling practice and enforces data protection and freedom
of information legislation

Telephone: 0303 123 1113 www.ico.gov.uk

Nursing and Midwifery Council
Set up by Parliament to ensure nurses, midwives and health visitors provide
high standards of care to their patients and clients

Telephone: 0207 637 7181 www.nmc.org.uk

Prisons and Probation Ombudsman
Investigates complaints from prisoners and those subject to probation
supervision

Telephone: 0845 010 7938 www.ppo.gov.uk

The Law Society
Helps people find a suitable solicitor in their area, if they decide to take legal action
Telephone: 020 7242 1222 www.lawsociety.org.uk

Royal Pharmaceutical Society

The regulatory and professional body for pharmacists in England, Scotland and
Wales. Its primary objective is to lead, regulate and develop the pharmacy
profession

Telephone: 0207 735 9141 www.rpharms.com
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Appendices

Appendix A — Coronavirus

Key dates

* 19 March 2020: The Department of Health and Social Care issued guidance for the ethical
framework for adult social care in response to Covid-19.

* 24 April 2020: PHE launched updated guidance regarding personal protective equipment
and social care workers.

» 28 April 2020: PHE released updated PPE guidance specifically for care workers and
providers  delivering care in the following settings: visiting homecare, extra care housing
live-in homecare.

* 6 May 2020: PHE released how-to guides for home carers about putting on and taking off
PPE.

* 19 May 2020: Testing for care homes.

On 31 March 2020, the Coronavirus Act 2020 (Commencement No. 2) Regulations 2020 were
made by the Secretary of State for Health. These brought into force by Schedule 12 of the
Coronavirus Act 2020, which contained sweeping changes to local authorities duties under
the Care Act 2014. As the Care Act is affected by emergency Covid legislation therefore any
investigation needs to consider the easements of the Care Act easements: guidance for local
authorities. This allows LAs to prioritise the services they offer during the Covid crisis, to
ensure the most urgent and serious care needs are met, even if this means not meeting
everyone’s assessed needs or delaying assessments. Non-essential services may be reduced
or stopped.

Mental Capacity Act 2005(MCA) and Deprivation Of Liberty Safeguards (DoLS) is not affected
by the emergency legislation however guidance has been published in how to apply this during
the pandemic — The MCA and DoLS during the coronavirus (COVID-19) pandemic / Annex B:
Deprivation of Liberty Safequards form 1B.

The Department of Health and Social Care’s guidance on the MCA and DoLS during Covid 19
was updated on 29 May 2020. This applies until withdrawn by the Department. During the
pandemic the principles of the MCA and safeguards provided by the DoLS still apply. The
guidance is for decision makers who are caring for and treating a person who lacks mental
capacity. Most changes to arrangements around care or treatment linked to the pandemic will
not constitute a deprivation of liberty and a best interest decision would be reasonable. If a
new authorisation is needed the shortened annex B form is needed to grant urgent
authorisation or an extension to it. The department recognised the additional pressure the
pandemic will put on the DoLS system. It was the department’s view that as long as providers
can demonstrate that they are providing good-quality care and treatment for individuals, and
they are following the principles of the MCA and Code of Practice, then they have done
everything that can be reasonably expected in the circumstances to protect the person’s
human rights.

Coroners have specific quidance relating to the Coronavirus Act

No 34: Chief Coroner's Guidance for coroners on COVID-19; dated 26 March 2020. No
physical hearings should take place unless urgent, hearings should take place remotely,
telephone hearings should be conducted from a court, social distancing in accordance with
PHE guidelines must be in place, take steps with the LA and police to ensure there is a resilient
and functioning office.
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No. 35: Hearings during the pandemic, dated 27 March 2020. Emergency legislation made
provision for virtual hearings, but these were not taking place as facilities weren’t generally
available. Coroners must be physically present at court because, absent a coroner, it is not a
court. Coroners cannot be present by skype/phone.

No: 36: Summary of the Coronavirus Act 2020, provisions relevant to coroners, dated 30
March 2020. Deals with completing medical certificate of cause of death, cremation and covid-
19 as a notifiable death/removing of the requirement for an inquest to be held with a jury.

No 37: Covid-19 deaths and possible exposure in the workplace. This considers the possibility
of a person whose death may have been caused by “occupational exposure to a biological
agent” which includes the virus which causes the Covid-19 disease. The death of healthcare
workers/care home workers would be included and this may also encompass the death of
transport workers or other occupations where they may have been exposed to Covid-19. A
death which is believed to be due to COVID-19 may require a coroner’s investigation and
inquest in some circumstances, e.g. if there were reason to suspect that some human failure
contributed to the person being infected with the virus, an investigation and inquest may be
required. If there is concern regarding use and/or the adequacy of provision of PPE
consideration to be made in relation to potential allegations of Corporate Manslaughter.

Corporate Manslaughter

Section 11(1) of the Corporate Manslaughter and Corporate Homicide Act 2007 Act allows
prosecution of some government bodies (set out in schedule 1) which includes the Department
of Health (usually there is exemption for Crown Bodies). Section 3-7 provide exemptions for
such bodies in relation to decisions made in times of public emergency. When dealing with
emergencies, the way in which an organisation responds to an emergency does not form part
of the relevant duty of care (under Corporate Manslaughter legislation) in so far as it relates to
the way in which medical treatment is carried out, or decisions are made as to the order in
which persons are given treatment. These exclusions do not apply to the organisation’s duty
of care in so far as it is owed to its own employees/ other persons working for the organisation
or to any duty owed as the occupier of premises. The underlying purpose of the exclusion
appears to be that organisations providing emergency treatment will not be held to account if
they decide to prioritise particular areas of treatment or classes of patients, but they are offered
no relief in relation to their underlying obligations as employers and occupiers of premises.

Regarding the health and social care sector, organisations could still find themselves under
Police/CPS scrutiny under the 2007 Act if evidence gathered under investigation revealed
gross failures that contributed more than minimally, trivially or negligibly, to the death of an
employee or resident, if it could be shown that the gross breach substantially resulted from
failures by senior management to manage or organise the organisation’s affairs properly. Most
likely to be relevant will be senior management decisions concerning the provision of suitable
PPE and/or allowing staff to work in conditions in which they (or residents in their facility) were
exposed to the virus without such PPE (or relevant training) being supplied.
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Blirectors of

adult social services

Safeguarding people in ‘closed’ environments

Whorlton Hall & Winterbourne Hall highlighted the risks of ‘closed’ environments. During a
pandemic this clearly is a much wider issue. Both institutions had passed external inspections
yet shocked all who watched the expose filmed within their walls of staff treatment of learning-
disabled residents.

This tool is aimed at both senior managers and front-line practitioners. It is based on a review
of evidence from serious case reviews & other research about what to look out for when
reviewing placements or ‘closed’ environments where people may be experiencing abuse. In
the current climate, with so many establishments instituting ‘closed door’ policies to keep out
potential Covid-19 infections, more vigilance than ever is needed.

Past Risk is the
best indicator of
future risk

If you have had concerns about a particular placement setting, keep
those establishments on your radar now. Think about what alerted
you to concerns previously and what might be signs of those risks
continuing or reoccurring.

High levels of
staff & resident
turn-over

This includes higher proportions of unqualified staff, vacant posts and
high use of agency staff. If people don’t tend to stay, why not? Is it
possible to talk to professionals or family who have left or moved
residents? Who are the long timers in terms of staff, how are they
related to one another, and are they in positions of power or cultural
influence? How are people recruited and trained?

Fragmented Care
Provision &
governance

What systems or approaches are used by managers or owners to
maintain an overview of how the care is provided. Is there a ‘whole
home’ or ‘whole system’ perspective taken identifying gaps in
intelligence and reviews problems to prevent harm.

Extended stays
away from home
area

Who maintains contact? Are family or friends in regular contact, and
able to feed back any concerns that arise? Where people’s capacity
is an issue, are placements reviewed via DoLS, and how are such
reviews undertaken during lockdown? For self-funders, what external
support or advocacy is available?

Little contact
with outside
world

Both with establishments in remote locations, and those more local,
how is contact maintained with the outside world?

Are residents supported to maintain contact (for example using video
conferencing) with family & professionals? Are they provided with
privacy and/or external advocacy to help them communicate? Are
services generally delivered internally, or are independent providers
used? For example, how are haircuts organised?

Page 1|2






Lack of Candour

Weak systems of
communications

Restrictions

Are you concerned about information being hidden or misreported?
Is there evidence of mistakes being identified and learnt from, or are
problems ‘airbrushed’ out of existence? Does everything look too
perfect? How are complaints and concerns by families and friends
dealt with?

Is access to primary care well integrated? How well does the
placement communicate and collaborate with external organisations
such as your own? Within the placement itself, how are practice
concerns, and learning opportunities communicated?

Are blanket restrictions being imposed without assessment of individual
need? Are measures put in place to keep people safe always the least
restrictive option? Are they legitimate and have they been reviewed?

Identifying problems is not enough - you also need to think about how to help organisations
change & improve. Below are some ideas that you might want to suggest:

Maintaining
Contact

Making
Supporters your
assets

Providing
training &
support

Providing
training &
support

Support better
governance and
communication

Making
whistleblowing
an expected
norm

In our current ‘locked down’ culture, this isn’t always easy - do
establishments need help to access tablets or phones, so that
residents can maintain contact with friends and family members?
Are there volunteers with IT skills known to the council who might
provide expertise and support?

Family members and friends will often be the first to highlight
concerns and can often maintain more regular contact with a loved
one than professionals. Do they know how to raise concerns if they
are worried? Do they know what to look out for? Would they be
willing to keep an eye on other residents who are unbefriend, and
raise concerns?

Promote a collaborative approach to solving problems early, so that
concerns become opportunities to improve practice and people’s
lives, and those raising concerns help shape future actions.

If organisations are local, can they access training for staff via your
organisation? Are there other options available? Can expectations
about training (such as that provided by the Skills for Care online)
be included as a requirement in commissioning processes?

Can you help with advise about recruitment and induction? Do
managers need to help to establish complaints procedures, or ideas
about how to deal positively with concerns, so that they generate
change, as well as an early indication of concerns?

A key issue can be around how to help staff who wish to raise
concerns about a particular environment do so safely. Including a
requirement in commissioned placements for all staff to be given
information about whistleblowing as part of induction, and for this to
be updated annually with other training could be one way of
achieving this.
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